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	UNIT 6
Trade in services (GATS)

	


Non tangible products that are capable of forming the basis of commercial transactions are covered by international trade law. These form an increasingly important proportion of the global economy. Particularly in the economies of some of the developed world the service sector now exceeds production of goods as a contributor to gross domestic income.

Progress in this area has been slow when compared with the way goods are now treated. Even within a mature and developed trading block such as the EU progress towards a free market in services has been markedly less successful than in the free movement of goods.
GATS works differently to GATT in that a MS contracts into the system by making commitments to free up trade in services, whereas GATT outlaws trade certain behaviour ( subject to exceptions). The commitments specify:
· The service area 
· The mode of supply of the service

· Restrictions on market access in the service

· Limitations on the application of the national treatment principle to that service

These commitments are contained in a GATS Schedule of Commitments.
The WTO Council for Trade in Services overseas the operation of GATS. GATS’ principles are:
· All services are covered

· MFN applies (subject to one off exceptions)

· NTP applies to commitments

· Transparency in regulations, inquiry points

· Regulations to be objective and reasonable

· MS commitments are negotiated and bound

· Progressive liberalisation

Width of GATS 
· GATS applies to measures by Members affecting trade in services (Art. I.1)

· It does not matter in this context whether a measure is taken at central, regional or local government level, or by non-governmental bodies exercising delegated powers – Art. I.3

· The relevant definition covers any measure, “whether in the form of a law, regulation, rule, procedure, decision, administrative action, or any other form, ... in respect of:

· the purchase, payment or use of a service;
· the access to and use of, in connection with the supply of a service, services which are required by those Members to be offered to the public generally; 
· the presence, including commercial presence, of persons of a Member for the supply of a service in the territory of another Member” – art. XXVIII(c)
Classification of services
WTO uses a classification system of 12 service sectors: 

· business services (including professional services and computer services) 

· communication services 

· construction and related engineering services 

· distribution services 

· educational services 

· environmental services 

· financial services (including insurance and banking) 

· health-related and social services 

· tourism and travel-related services 

· recreational, cultural and sporting services 

· transport services 

· other services not included elsewhere 

Members use this classification in their schedule of commitments to the specific market access and national treatment obligations which each WTO Member has submitted under the GATS - each Member had to submit a schedule detailing the commitments on market access and national treatment as well as any additional commitments it undertakes in individual sectors - Art. XX

Some Members have limited their commitments to a few sectors, others have listed a great number

Different modes of supply of services

GATS is more complex than GATT in that services can be supplied in several different ways, or “modes” (unlike goods, where physical movement of the goods across borders is required).
Mode 1: Cross-border supply of services  (art. I.2(a))

The recipient of services in country A receives services from supplier of services in country B – this may be by post or electronically.  Examples may include consultancy or market research reports, tele-medical advice, distance training, architectural drawings,etc.
Mode 2:  Consumption abroad (art. I.2(b))

The recipient travels to country B – i.e. nationals of A move abroad as tourists, students, or patients to consume the respective services, or a ship or aircraft is sent abroad for repair

Mode 3:
Commercial presence in the consuming country (art. I.2(c))

In Mode 3 GATS has to deal with problems on the “right of establishment”, i.e. to what extent can a Member restrict business to its own nationals.

The service may be provided by a locally-established subsidiary, agent or representative of a foreign-owned and controlled company (banking or legal services, hotel group, construction company, etc.)
Mode 4:
Movement of natural persons (art. I.2(d))

A foreign national provides a service within A in an self-employed capacity (e.g., consultant, health worker) or as an employee of a service supplier (e.g. consultancy firm, hospital, construction company)

Members are free to designate the sectors, and list them in their schedules of commitments, in which they assume obligations with regard to each of the four modes of supply.

The most-favoured-nation (MFN) principle 

The best access conditions that have been conceded to one country must automatically be extended to all other participants in the system.  This allows everybody to benefit, without additional negotiating effort, from concessions that may have been agreed between large trading partners with much negotiating leverage art. II.1

In GATS, the MFN obligation is applicable to any measure that affects trade in services in any sector falling under the Agreement, whether specific commitments have been made or not.
Exceptions to MFN
Under the Annex on Article II Exemptions, there is a possibility for Members to seek exemptions not exceeding a period of ten years in principle. More than 80 Members currently maintain such exemptions, which are mostly intended to cover trade preferences on a regional basis. The sectors predominantly concerned are road transport and audiovisual services, followed by maritime transport and banking services.
There is also an exception for “economic integration” (Art. V). This is designed for regional trading blocs, e.g. the EU – they are permitted to enter into agreements liberalizing trade in services amongst themselves so long as the agreement has substantial sectorial coverage and does not result, for non-members in an overall increase in the barriers they face (art. V.4). This mirrors Article XXIV of GATT – see below)
General and security exceptions

Under Art. XIV, Members can adopt measures, provided they are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised restriction on trade in services. This is similar to Article XX of GATT.

The permitted exceptions are those that are
· necessary to protect public morals or to maintain public order;

· necessary to protect human, animal or plant life or health;

· necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement including those relating to:

· the prevention of deceptive and fraudulent practices or to deal with the effects of a default on services contracts;

· the protection of the privacy of individuals in relation to the processing and dissemination of personal data and the protection of confidentiality of individual records and accounts;

· safety.
Conditional Granting of Market Access and National Treatment

The market access provisions of GATS are in Article XIV

Members must give minimum standards for the treatment of services and service suppliers of other Members. These commitments are listed by reference to the 4  Modes above.
They cover 6 types of restrictions that must not be applied unless specified in a Member’s Schedule of Commitments.
The restrictions relate to:
· the number of service suppliers
· the value of service transactions or assets
· the number of operations or quantity of output
· the number of persons that may be employed in supplying a service
· the type of legal entity or joint venture 
· the participation of foreign capital
National treatment 

Article XVII says that “each Member shall accord to services and service suppliers of any other Member, in respect of all measures affecting the supply of services, treatment no less favourable than that it accords to its own like services and service suppliers.”

Again, the Member lists in its Schedule the services to which this applies and limitations may be listed to provide cover for inconsistent measures, such as discriminatory subsidies and tax measures, residency requirements, etc.

It is for the individual Member to ensure that all potentially relevant measures are listed.
Examples of limitations on market access in a Schedule 

· limitations on the number of service suppliers:

· licence for a new restaurant based on an economic needs test

· annually established quotas for foreign medical practitioners

· government or privately owned monopoly for labour exchange agency services

· nationality requirements for suppliers of services 

· limitations on the total value of transaction or assets: e.g. foreign bank subsidiaries limited to x percent of total domestic assets of all banks.
· limitations on the total number of service operations or quantity of service output: e.g. restrictions on broadcasting time available for foreign films.

· limitations on the total number of natural persons: e.g. foreign labour should not exceed x percent and/or wages y percent of total.

· restrictions or requirements regarding type of legal entity or joint venture:

1. commercial presence excludes representative offices 

2. foreign companies required to establish subsidiaries 

3. in sector x, commercial presence must take the form of a partnership.

· limitations on the participation of foreign capital: e.g. foreign equity ceiling of x percent for a particular form of commercial presence. 
Reading a GATS Schedule
Entries constitute a legally binding commitment indicating limitations on market access and national treatment using a uniform terminology. In most schedules the commitments are split:

· ‘Horizontal’ commitments which stipulate limitations applicable to all sectors in the schedule; typically re mode of supply especially the presence of firms or persons

· Sector specific commitments

· If no limitations the entry reads NONE

· Commitments are bound i.e. are not subject to amendment save by agreement , and cannot be subject to new limitations

· MS may only introduce measures in a given sector and mode of supply inconsistent with market access if the appropriate entry states UNBOUND

For a detailed explanation of reading a schedule and an example explaining a GATS Schedule see:

http://www.wto.org/english/tratop_e/serv_e/cbt_course_e/c2s6p1_e.htm
Sample Schedule of Commitments

	Sector or sub-sector
	   Limitations   on market access
	Limitations on national treatment
	Additional commit-ments

	  I. HORIZONTAL COMMITMENTS

	ALL SECTORS INCLUDED IN THIS SCHEDULE
	up to 90 days of representatives of a service provider to negotiate sales of services.
	3) Authorization is required for acquisition of land by foreigners.
	 

	 II. SECTOR-SPECIFIC COMMITMENTS

	4. DISTRIBUTION SERVICES 

C. Retailing services (CPC 631, 632)
	1)Unbound (except for mail order: none).
 
2)None.
 
3) Foreign equity participation limited to 51 per cent.
 
4)Unbound, except as indicated in horizontal section.
 
	1) Unbound except for mail order: none).
 
2) None.
 
3) Investment grants are available only to companies controlled by nationals.
 
4) Unbound.
	 


Web:
Training module:

http://www.wto.org/english/tratop_e/serv_e/cbt_course_e/signin_e.htm
Guide to GATS
http://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm6_e.htm 

There is a more detailed “Introduction to the GATS” at 

http://www.wto.org/english/tratop_e/serv_e/gsintr_e.doc 

The GATS Agreement can be found at

http://www.wto.org/english/docs_e/legal_e/26-gats.doc
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