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Article 55: It shall be the duty of everyone to protect the environment.

Cambodia

Article 47: Parents shall have the duty to take care of and educate their childr

become good citizens, Children shall have the duty to take good care of th
elderly mother and father according to Khmer traditions,

ispecified by statute.
China
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AL DECLARATION OF HUMAN RESPONSIBLITIES

e d by InterAction Council, 1997 o
" Prop(?Se'd(ea}(s.), A Global Ethic and Global Responsibilities

(1998), at 6

the duty to preserve, defend, and increase the cultural heritage. { Subsequ
sions in Article 78 spell out the state’s duties.]

Saudi Arabia

ut 25 former heads of state and govern-
erm global issues. The members (who
uded Helmut Schmidt (Germany), Lord

i : i Carter (United States), and other former heads
f Cardil ({rjllt(r)i,eil:;n;?lstralia, Brazil, Costa Rica, Cyprus, Israel, Japan,
b such Co%hailand and Zambia. The Council submitted the prolposed
- E%ggaporlejN Secreta;y General for consideration for its proclamanf)n b’y
AP !t‘h,:” mbly as a ‘common standard for all peoples and all nations’.
cpertl A text to the Declaration notes that ‘traditionally we ha\fe
\tmducmryi hts, and indeed the world has gone a long way in their
bumat 1‘nigtior; and protection since the Universal Declaration of
' f}m_ml recOg[l]t is time now to initiate an equally important quest_ for. the
F.}Eil'egg;sl{dr.nan duties or obligations’. The concept of human obligations

) balance the notions of freedom and rfesponsibilit?r;.».vhl)le r;;lghtts rel:;z
K. reedom, obligations are associated with responsibility’. ‘The V(';’O e
. dent’. Since the enlightenment, the West has been. a.stsoc1ate wi

fin indix;idualism. In the East, ‘the notions of responsibility and com-

P chiie

[ ave prevailed’.
535t '
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been addressing lor.lg—t
ed Declaration) incl

i
AcHOn

Article 12: The consolidation of national unity is a duty, and the state wj[]
‘ 1 aV'e

anything that may lead to disunity, sedition and separation.

Spain

Article 45: (1) Everyone has the right to enjoy an environment suitable.
development of the person as well as the duty to preserve it.

Thailand

Article 68: Every person shall have a duty to exercise his or her right to votc
election. The person who fails to attend an election for voting without nog
the appropriate cause of such failure shall lose his or her right to vote as prog}
by law. '

Uganda

Article 39: The exercise and enjoyment of rights and freedoms is inseparable {2}
the performance of duties and obligations, and accordingly, it shall be the dufyg}
every citizen . . . (¢) to foster national unity and live in harmony with others; (|}
engage in gainful employment for the good of himself, the family, the coms
good and to contribute to the national development; . .. (f} to contribute
well-being of the community where the citizen lives; (g) to protect and safe,

the environment; and (h) to promote democracy and the rule of law. -

fiou ' restri i ngerous as imposed

ithout a proper balance, unrestnc.ted .freedom is as d'.e:i %1- AR
incial responsibility. Great social injustices have resullte on} e e
Romi d capitalist greed, while at the same time cruel oppre

B riomic freedom an ed;, W : uel op
: ople’s basic liberties has been justified in the name of soc1.ety s interests or

Fommunist ideals.

rpfs from the Declaration follow.]

Article 1 N
ethnic origin, social status, political opinion,
has a responsibility to treat all people in a

Pl Which if ahybf the j:i'i‘ec'ediﬁg’provisizohsjfa'xféf.'irico'nsi'stént with, orinidee |
the basic human rights declared by the leading international instruments? Which
- do you view as implicitly incorporated in those instruments?

Ppaiemitrl

y person, regardless of gender,
Aguiage, age, nationality, or religion,
1inane way.

2. How do you understand; and would you support for your own country’s coniE
 tion, the proyisions relating to work, to environment, and to voting? ...

Article 3

; i i ve
0 person, no group ot organization, no state, no army or police stanscilliﬂailt)oto
od and evil; all are subject to ethical standards. Everyone has a respon y

. Q?b'lfb'mote good and to avoid evil in all things.
o Article 4

All people, endowed with reason and conscience, must accept a responsibility to
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each and all, to families and cominunities, to races, nations,

spirit of solidarity: What you do not wish to be done to you
others.

Article 15 _ € relizions
g ; the representatives of religions have
» dom must be guaranteed, rep eliglons M
gjous f‘rlfjfjity to avoid expressions of prejudice and acts of d‘lscrlmlnanon
‘ ésponsfl different beliefs. They should not incite or ]egmmlzel hatredt,

; st ose Of < lerance and mutual respec
Article 5 il and religious wars, but should foster to
¥ to respect life. No one has the right to inj

1t person. This does not exclude the right o
Or communities,

Every person has a responsibilit
torture or to kill another huma
fied self-defense of individuals

Article 16

i+ d all women have a responsibility to show respect to one another and
D¢ 8% their partnership. No one should subject another person to
ydll;lifatli:l)n or dependence. Rather, Sfexual partners should accept the
. ':;ﬁity of caring for each other’s well-being.

Article 7
Every person is infinitely precious a

nd must be protected unconditionauy‘
animals and the natural environment also demand protection. All people K

responsibility to protect the air, water and soil of the earth for the sake of pr
inhabitants and future generations.,

Article 17

Article 8
Every person has a responsibility to behave with int

person or group should rob or arbitrarily deprive
their property.

egrity, honesty and fairness!
any other person or groi

ko parents and children should reflect mutual love, respect, apprecignon and
‘ en‘ II)\Io parents or other adults should exploit, abuse or maltreat children.

Article 9

have a responsibility to make serious eff}
to overcome poverty, malnutrition, ignorance, and inequality. They should ¥
mote sustainable development all over the world in order to assure dignity, fre
dom, security and justice for all people.

All people, given the necessary tools,

Article 19

iﬁg in this Declaration may be interpreted as implying for any state, gdroup Er
on any right to engage in any activity or to perform any act aime at th .e‘
ruction of any of the responsibilities, rights and freedom set forth in this

Article 10

All people have a responsibility to develop their talents through diligent endeavd»
they should have equal access to education and to meaningful work. Everyon§

should lend support to the needy, the disadvantaged, the disabled and to thi
victims of discrimination.

' QUESTIONS

LAY e I L e - ' from
Article 11 Ahich if any of the duties in the proposed Declaration cause you concern fro
ritcle . o1 e FIED ; X

ctive of weakening or even contradicting basic human rights norms? Could
R and the proposed Ijeclaration'cdrr;iqutahl;y co—e_x}str?

All property and wealth must
for the advancement of the h
be handled as an instrument
and of the social order.

be used responsibly in accordance with justice ang;
uman race. Economic and political power must riof§
of domination, but in the service of economic justic

e Decliration ‘ar'e_‘dbjéétidﬁs"td 4'universal dedaratidn cast dt?mm~
‘of rights. Could'those objections’be met by reformulation of some
ifs? Oi ' do’the dbj6cti0ns‘éha}ieﬂgé-thé 'ver'y‘ laiiguage, the m_trmsm properties,

Article 14
The freedom of the media to inform th
society and governmental actions,
with responsibility and discreti
responsibility for accurate and
: ‘ degrades the human person or dj

e public and to criticize institutions 0
which is essential for a just society, must be used
on. Freedom of the media carries a special
truthful reporting. Sensational reporting that
gnity must at all times be avoided.
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- the Preamble quoted above. See,
ar out the phrase in : €. 5
‘Tl}eg ;]:r(id 20. Other provisions refer to abuses in Afirica 3 (I)fw:]
i i 5) that recalls Uganda’s expulsion of its
. h as Article 12(
Aluhistory, Suc _
descentirisions draw attention to the attcmp.ts of t.he .sta.tes to
< of 1:’rt(;nent of individuals with their interests in territorial integ-
ane trea

le, Article 23(2). ) ]
atity. See-for‘ it el' itations on rights in the Charter with those in

‘ére the Charader;su; imlles 18(3) and 22(2) of the ICCPR. Compare

, e, Artic . . ‘

U Efe"for ;}i?lr:l():harter, assuring the right to ilbﬂ:t){ except for reasonsf
FiArticle 6 0 usly laid down by law’; Article 8 prov1ding that freetfiom 1(])
one Prle'w'lgn a)r(e ‘subject to law and order’; and.Article 10 deciarmg tl e

g and_ rzi;gtlion ‘provided that {the individual] abides by the law’. See also
‘2e asse o

n‘d; tllfézc)lilarter has no provision for derogation of rights in situations

hater ency, equivalent to Arficle 4 (?f the ICQPR. e 15 and 16, but

al.;mrtegr includes economic-social rights as in Artic ei;. t.a and,with
2 i i essive realization

= ali e rights with respect to ti1e1r progress! :

quahfyrztecsonsﬁaints to which the rights are subject, as does Article 1 of
. ant on Economic, Social and Cultural nghts. .

poational COV'enl des several collective or peoples’ rights, sometimes
the Charter include i i isions like those in Articles
| to as ‘third-generation’ human rights, in provis ‘ :

. ZS aiihr:rdwgif[ri peoples’ rights ‘to national and mternatlonal.pzace 1anc—i

2,4nde‘t0 f generally satisfactory environment favouirabie to their develop

'i"iile Charter’s title itself signals the importance of this feature.

0
COMMENT ON COMPARISONS BETWEEN RIGHTS 4i ¥ e

DUTIES IN THE AFRICAN CHARTER AND IN OTHER HU, B
‘ RIGHTS INSTRUMENTS

Unity adopted the African
force in 1986. As of March

other human rights instr
cultural distinctiveness, a
of [African states’]

s when it refers to ‘[ t]
historical tradition and the

aking into consideration the vir
values of African civilization’

Rights oliftes .

' ‘duties’ i erials in
sider now the distinctive Chapter 2 of Part I,'On duties’. As .P{llor,n;:;[um ents:
hapter stress, references to ‘duties’ are not alien to.human rights in ble o thc;

e 59 of the {JDHR, the preamble to the ICCPR, indeed the pream
| Gharter itself. . ) _ . numer-
(inetheless the Charter is the first human chlglts tiea}tyt‘ilq mch;g;ail: goes o
: . i individuals’ duties. In this res .
n of, to give forceful attention to, mdnvi L - o as
ond thegconventional notion that duties may be correlatlve. to ri[ghtii, dsil\lridual
obvious duties of states that are correlative (correspon{:ilng) 2 soture for
ghts—for example, states’ duties not to torture 011; to P;OVldie;t’;vz duties of
Stine ™ ' Iso goes beyond cor
ing in political elections. The Charter a e e iose—
ndivigdualsthat many human rights instruments e:q')hajcly or lmPllfllltlltY ";:lp S her
or ‘example, an individual’s right to bodily security 1m};0:]88_ a dut}ies that are
ndividuals not to invade that right. The Charter differs by de ?_mg ndividuals to
otsimply. the ‘other side’ of individual rights, and that run }iorgharter directly
he state as well as to other groups and inde.u ?.ﬂs' Hence t fﬁldressed in Part B
aises the issues of universalism and cultural relativism that are a
fthis chapter and in Chapter 6. . i L ithin the
Dependi)ng on their interpretation and their possible application wi

3. Many rights are expressed in si
provisions in, say, the [CCPR. Com

gnificantly different ways from the equivalen(y
pare, for example, Article 7 of the Charter
4 and 15 of the ICCPR; and Article 13 of

in which Article 25 is more specifi '
4. The protection of the property right in Article 14 recalls Article 17 of t
UDHR but finds no equivalent in the ICCPR. The European Convention as fir
drafted included no such provision, but its First Protoco] extends protection to the
property right. ‘




356 Part B. What Are Rights?

African human rights regime, the duties declared in the Charter could g
part of the deep structure of the society contemplated by that NSty
example, they could determine in basic ways the relationships betweer ¢
vidual on the one hand, and society and state on the other. They could rescI
Specific ways the tension between the individual and the collective, The
contradict some provisions in the Charter’s preceding elaboration of right
Note some of the vital phrases in Articles 27-29. Article 27 refers ¢,
towards one’s ‘family and society, the State and other legally recognizegq
munities and the international community’, Rights are to be exercised
regard to the rights of others, collective security, morality and commeon ing
The language of Article 29 is striking. Note such phrases as the ‘harm, it
development of the family’, ‘cohesion and respect’, ‘serve the nationaly
munity’, ‘not to compromise the security of the state’, ‘strengthen’ socjg]
national solidarity’, ‘strengthen positive African cultural values in [one’s] re
with other members of the society’, and ‘contribute to the best of [one’s] ab
.. . to the promotion and achievement of African unity’. R
This theme of solidarity appears also in the African Charter’s definitior
rights. Article 10(2) protects individuals against being compelled ‘to joir
association’, but “[s]ubject to the obligation of solidarity provided for in
29’. Article 25 provides that states must ‘promote and ensure through teach
education and publication’ respect for the rights declared and to assure tha
rights ‘as well as corresponding obligations and duties are understood’,
That is, depending on their interpretation and application, duties and idea
solidarity may impinge in clear and serious ways on the Charter’s definition
rights themselves. Moreover, the Charter imposes individual duties not only on

ing} that state.

Consider some of the problems raised by these provisions about indivi
duties: : : :

L. Sometimes what appear to be conventional terms of reference may
plural meanings that affect the nature of the duty. For example, what defini
applies to the word “family’ in Article 27—the nuclear or extended family? In
African context, one might think of the extended family. Nonetheless, the of
specific reference to family relationships in the three articles on duties deals
parents and children (Article 29(1)).

Or how are we to understand ‘society’ in Article 27— as referring to the nat
state, or to prevailing social and cultural structures within the state? It is striki
that the article does not mention or seem to include ethnic groups, for they
frequently not ‘legally’ recognized. '

2. As in the other two articles on duties, the requirements put on the individ
by Article 28 raise the question of whether, and by whom, these duties are to:b
enforced. Who or what institution is to give meaning and application to them; 0
even provide general guidance for their performance? To the present, the.Africat
Commission has taken no steps toward interpretation or general elaboration
the provisions on duties. The question remains open whether the three articles ar
to constitute in some sense ‘binding’ and enforceable obligations.
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g f such breadth and so ambiguous in thgir connotations .tha¥ a
o C'f cement without some degree of prior elaboration is dif-
0}15 encm;‘lsider for example, Article 28’s provision that non-
nagine- . im ly)a duty of the state, but individuals also must not
R et ihef individuals. The article does not list any f(.)rbl_dc'l.en
' -gal.ll ’ 0tion Nor does it on its face distinguish between‘dlsc.nmm-
' qlsccr;;ﬁ:clili)riva'te and public spheres—that is, discrimination in per-
B i i ent or housing.
relano'nShipSl;z;do]t{] sﬁfﬂigﬁs, none more %;alient than the question
129 1O ainclividuals a duty to uphold extant, traditional struci‘:ures
ImIPosesf 011.1 to the government, The critical terms seem to _be’ %1ar-
" the.: a’m‘l ﬁmmunity" ‘security’, ‘social and national solidarity 3 ter:
Q]']es’lo‘nc’)sictive African, cultural values’, ‘moral well-being of soc1e:ty ,
te?:ll:))t( iefst ‘African unity’. How are these injunctions to be reconciled
it ]
ights carlier declarect i i d. their relationships both to rights
jer the following analysis of duties and thel ‘

frican tradition and culture.

S MUTL ' ND THE AFRICAN
Al TUA, THE BANJUL CHARTER A _
it I{JhéEL FINGERPRINT: AN EVALUATION OF THE LAN
. GUAGE OF DUTIES

35 Va. J. Int. L. 339 (1995}, at 344

';he West, the language of rights primarily develc_)p;d a\longk the :3151;3?;};

\ i ; enti ts which imply the right to seek an indl

ims against the state; entitlemen o idu

i f duty, however, offers a
for a wrong. The African langua}ge of du .

ing for individual/state-society relations: while pt?{:)p(llt? had drlg,thts,t t;l;;); ;11502

duti ' i not necessarily directed at satl

duties. The resolution of a claim was : : slying or

dyi indivi tunity for society to contemp.

dying an individual wrong, It was an opportut :

ogpfex web of individual and community duties and rights to seek a balance

) i i individual and society.

een the competing claims of the indivi \ : .

éprinciplesznd ideals common to all these conceptions are, according tot;c(l)lz

hor’s own observations of various African societles,' respect for, and protzg ton

ithe individual and individuality within _the. family and -the g;e;;fwledge_

Bolitical unit; deference to age because a long ]llfe is .generally wise and -

& commitment and responsibility to other 1nd1?'1dl}als, famity, a; c? s fo;

- arity with fellow human beings, especially in times qf ne; ; to ers ce T B

rence in political views and personal ability; reciprocity in labor issue o
tys ion i f governance. As aptly put by Cohen,

generosity; and consultation in matters of go pily put by Cohen

many African cultures value the group—one should never die alone; )

I i iah, i arrier of a _ |
B [cmain outside social networks unless one is a pariah, insane, or the ¢ ]

R SR ible
feared contagious disease. Corporate kinship in which 1nd1v1.dluals l;iret: }'es;)(;)cili:ion
for the behavior of their group members is a widespread tradition. But in ,

| the individual person and his or her dignity and autonomy are carefully protected
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in African traditions, as are individual rights to land, individual cg

tes as well as the common citizenry, each in equal measure, bear
€s
public office, and personal success.

Mpetiff sponsibﬂitY for avoiding societal collapse and its devastating
This conception, that of the individual as a moral being endowed yy; 88
but also bounded by duties, proactively uniting his needs with the needs il
was the quintessence of the formulation of rights in pre-colonial ggeii8
radically differs from the liberal conception of the individual as the state’s p
antagonist. Moreover, it provides those concerned with the universal COnce
human rights with a basis for imagining another dialectic: the harmoni
duties and rights . . . o
While it is true that no culture is static, and that normative cultural vg}
forever evolving, it is naive to think that a worldview can be eroded in g -
decades, even centuries. Why should the concession be made that the individf "
rights perspective is ‘superior’ to more community-oriented notions? Ag ¢
has noted, ‘in the same way that people in other cultures are brought up (o4
their independence from their community, the average African’s worldviey
that places the individual within his community’, - ;

! i ’ indirect duty in article 27(2),
ter provides an example of an indirec .

.; -‘-.Cihfc;]: rii{hts and freedoms of each individual shall be exercised

hat_o the rights of others, collective security, morality and common

'136 grlo-uped according to whether they are owed to individuals or to
1ch as the family, society, or the state. Parents, for example., are owed a
- nd maintenance by their children. Crippling economic problems
o 'ec;;rican states to contemplate some of the programs of the welfa!re
are of the aged and needy falls squarely on famil).r and com‘rnlumty
his requirement—a necessity today—has its roots in tl_le past: 1thwas
o abandon a parent or relative in need. The famﬂy gl:lllt}’ of suc anf
ould be held in disgrace and contempt pending the. 1nFervent1‘(c)ln od
clan members. Such problems explain why_ tche family is considere
{vhy it would be simply impracticable and suicidal for Africans to adopt
the individualist conception of rights. . . .

H

- - .While acknowledging that it is impossible to recapture and re-instity
colonial forms of social and political organization, this Article nonethelegs 4
that Africa must partially look inward, to its pre-colonial past, for possible.
tions. Certain ideals in pre-colonial African philosophy, particularly the ¢
tion of humanity, and the interface of rights and duties in a communal contelin
provided for in the African Charter, should form part of that procesiflh
reconstruction. The European domination of Africa has wrought social ¢
which have disabled old institutions by complicating social and political proc
Pre-colonial and post-colonial societies now differ fundamentally. In partia
there are differences of scale; states now have large and varied populations. M
over, states possess enormous instruments of control and coercion, and theirf

are now without number, While this is true, Africa cannot move forward
completely abandoning its past. '

dufies that require the individual to §trengthen and .de.:fent':l Iéaélonlfl
énce, security, and the territorial integnj(y of the state are inspired by the
P t's history of domination and occupation _by‘outsuie powers over the
o I;z The dutiés represent an extension of the principle of self-det.ermlnatlo.n,
e:Iexternal sense, as a shield against foreign occupation. Eve.n in cfountries
s history is lacking, the right of the state to be defended by its citizens can
certain individual rights, such as the draft of younger people .for afw}ellr
tiLikewise, the duty to place one’s intellectugl)ablhtles at the _serv1§e of the
alegitimate state interest; for the ‘brain drain’ has rc_»bbecll Africa o ?asu‘\;e
et In recognition of the need for the strength of dlver'sny, rather than its
o divide, the Charter asks individuals to promote AfrlFan unity, an gsphe-
yicritical role given arbitrary balkanization byl the colonial powers and the
Shtiic animosities fostered within and between the imposed states. ‘
1t is now generally accepted that one of the strikes against the pre_—c.:;lor}ml
was its strict separation of gender roles and, in many cases, t.he !1rqltat10n
-exclusion of, women from political participation. The dlSCI‘lml.l’latOI‘Y
tment of women on the basis of gender in marriage, property owpershlp, and
itance, and the disproportionately heavy labor and reproduction burdens
violations of their rights. _ ‘
However, these are not the practices that the Charter condones when 1} requires
Slates to assist families as the ‘custodians of morals and traditional values’. Suc_h an
fitterpretation would be a cynical misreading of the Charter. The. ret?er.ence is to
hose traditional values which enhanced the dignity of the individual and
mphasized the dignity of motherhood and the impgrtance of the femalle as :Ee
(htral link in the reproductive chain; women were highly valued as equa slm ;
rocess of the regeneration of life. The Charter guarantees, unambi'guous y an
vithout equivocation, the equal rights of women in its gender equality provision

The series of explicit duties spelled out in articles 27 through 29 of the Afri
Charter could be read as intended to recreate the bonds of the pre-colonial
among individuals and between individuals and the state. They represent a ré
tion of the individual ‘who is utterly free and utterly irresponsible and opposedi
society’. In a proper refection of the nuanced nature of societal obligations i
pre-colonial era, the African Charter explicitly provides for two types of du
direct and indirect. A direct duty is contained, for exarnple, in article 29(4) of
Charter which requires the individual to ‘preserve and strengthen socia
national solidarity, particularly when the latter is threatened’. There is no
inherently sinister about this provision; it merely repeats a duty formerly impo
on members of pre-colonial communities, If anything, there exists a heighte
need today, more than at any other time in recent history, to fortify commu
relations and defend national solidarity. The threat of the collapse of the p
colonial state, as has been the case in Liberia, Somalia, and Rwanda, is onl
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by requiring states to ‘eliminate every discrimination against wome;
protect women’s rights in international human rights instruments, Rea
junction with other provisions, the Charter leaves no room for discrimg;d
treatment against women., : oy
.. [C]ritics who question the value of including duties in the Chartess
only to the theoretical danger that states might capitalize on the duty i
to violate other guaranteed rights. The fear is frequently expressed that emjp
on duties may lead to the ‘trumping’ of individual rights if the twe
opposition. . . . - ' ' ' -

This Article is not intended to dismiss concerns about the potential!
misuse of the duty/rights conception by political elites to achjeve narrow, peff
ends. However, any notions are subject to abuse by power-hungry elites. T
no basis for concluding that the duty/rights conception is unique in this reg
While it is true that the pre-colonial context in which the conception origj
worked was small in scale and relatively uncomplicated, the argument made h
not about magnitudes. Instead, the ideals that can be distilled from the past ar
central thrust of this argument. s it possible to introduce in the modern Aff
state grassroots democracy, deepening it in neighborhood communities and
lages in the tradition of the pre-colonial: council of elders? Can the family reg
its status as the basic organizational political unit in this re-democratizatio
cess? Is it possible to create a state of laws—where elected -officials are boin
checks and balances—as in the days of the old where chiefs were held accouriti}
at times through destooling? Can the state and the family devise a “social secu
system in which the burden of caring for the aged and the needy can be shared}
it possible to require individuals to take responsibility for their actions in ma
relating to sexuality, community security, and self-help projects in the constr
tion of community schools and health centers, utilizing concepts such as hat
bee, the Kenyan slogan for pulling together?. . . These are the typical questions
the new formulation of human rights must ask in the context of recreating
African state to legitimize human rights on the continent. S

+ .. Part of the reason for the failure of the post-colonial state to respect hu
rights lies in the seemingly alien character of that corpus. The African Charte
duty/rights conception is an excellent point of departure in the reconstruction o
new ¢thos and the restoration of confidence in the continent’s cultural identitylt
reintroduces values that Africa needs most at this time: commitment, solidarit{8
respect, and responsibility. Morcover, it also represents a recognition of anoth
reality. Individual rights are collective in their dimension. “Their recognition; t
mode of exercise and their means of protection” is a collective process requirif
the intervention of other individuals, groups, and communities. The past; as'thig
Africans of the old used to say, is part of the living. It ought to be used to const;

a better tomorrow. :

S i ..7;—..¢. .
an advocate of ‘radical. -Wﬁo’f'sebks: 51gmﬁ¢ant
génder relafionships or:thie:character of the fmily? i

; yyisions,of Article; 29 cle:18; 1

§ for speech a d"
“pdrticipation? “Are":

PRYior readings underscore; rights as a fundamental language of law, ?Ollt};; and
grew within and are associated with the Western.llberal tradltlon.h is 1}9;
"however, to say that the claims, interests, values and ideals e_xpress;d ;\r ro;ugn
{{s language in the basic human rights instruments are exclusive t(})l the hest;:lre "
J tradition. Many of them, as we have seen, may be expressesi jcl'roug 0
Hiuages as well —for example, the language of duty and responsibility. L for the
?['d'plaée the basic instruments in historical C.Ol'ltf.:Xt, and as backgroun : or | ¢
?ﬁussion' of cultural relativism in Section B, it will b.e helpful to havefl?l ml.n
fiié notions about liberal political thought and the liberal state. The following

ninént sketches basic characteristics.

OMMENT ON SOME CHARACTERISTICS OF THE LIBERAL
S POLITICAL TRADITION
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- ADDITIONAL READING d i

n a broad and diffuse way that reaches beyond indigenous
astomary practices to include political and religious 1d;eol(;g1e]§;:g
On theories of rights see the following collections: M. Ishay (ed.}, The Hum‘ : tuctures: Hence notions-of r.1ght (Eigdbwmnsge) ?}iledgﬁziezuizswhich
Reader: Major Political Essays, Speeches, and Documents [from the Bible to the preg, sarily differ throughout t'he work elca‘u. o etion can then be
J. Waldron (ed.), Theories of Rights (1984); C. Nino (ed.), Rights (1992); D. Boag, + anid inhere themselves dl'ﬂ':er. This relativis lf}o v can fen ¢
Libertarian Reader (1997). In relation to duties see: D. Selbourne, The Princip:; " 11)11P1Y to assert as an empirical matter that the world co

{1994); and E. Van Hoof, ‘A Universal Declaration of Human Responsibilities; gy rsity in views about right and wrong that is linked to the diverse
or Flawed’, in M. Bulterman, A. Hendriks, and J. Smith (eds.), To Baehr iy O ve

o er ' R tlllreesllativist position goes beyond arguing that there is—as a matter

On liberalism see: H. Laski, The Rise of Liberalism (1936); G. De Ruggiero, The R trqng r B rowtasive diversity. It attaches an important consequence
European Liberalism (1927); N. Rosenblum (ed.), Liberalism and the Moral Life (1 ;cglly—- Ot o toansealtaral ideas of right can be found
Sandel (ed.), Liberalism and its Critics (1984); C. Taylor, “What's Wrong with N Fsity: that no . e (whether or nex in the guise of
j Liberty’, in A. Ryan (ed.), The Idea of Freedom ( 1979), at 175. More generally see Meh,and .hence that no ¢ O R es. I attompting 1o imnose on
| Contingency, Irony, and Solidarity (1989); R. Unget, Democracy Realized (1998); A. nternatl(){[lal hﬁn;iguiigb';szl Iisc.l érsto()d e e e bortion
| . ' ' . ' : ‘ : s wha . .
‘i The Community of Rights (1998); and C. Nino, The Ethics of Human Righis (1991) risn (ﬁl isstztioniform, Cu]tursl o mevessarlly contradicts a base

n rights movement.

_‘?:CE:I }Tﬁnangrights instruments (wh.ich in their treaty formlmzz;nt }tl(::
pal obligations, to convert moral rule.s into legal 1."ules) are sure lyD the
¢ side of this debate. The landmark instrument is the Universa f:ctar_
Human Rights, parts of which have clearly beche cust«ilmﬁry mﬂz 5
aw. The two Covenants, with numerous)states parties fronlll 13 t e‘uﬁ) as
also speak in universal terms: ‘everyf)ne has the _rlght to liberty, a 1; _
o entitled to equal protection, ‘no one S!léfﬂ be sx{b]ect(?d t;)l to;tgrc?,t.e:;s z;f
the tight to an adequate standard of ll.VIIl.g. Neltht?r in L e defini floub]jc
M nor in the limitation clauses (such as limitations of‘ rlghts ecause O Ee Ol
r.policy or public health) does the text of th‘ese ba.sm instruments rne.lrmd il)lr
ait concession to cultural variation. (The regm.nal instruments eIfI:aml red 0
ster: 10, and . particularly the aspects of the African Cha'rter on u&naree d
Oples’ Rights examined at p. 354, supra, do express an important deg

. lon. . . 0

r:}ll: arr;?attivisz, these instruments and tl.leil‘ pr-et_enston to unwersal.nynntlﬁlr
est primarily the arrogance or ‘cultural 1m1?er1a11§n_1 of thel WeSti' El\;z e
’s traditional urge—expressed for examplt? in political ideology 1(' 1f e ™)
religious faith (Christianity)—to view its own forms and b:e iefs 1a_\s ?ion
l, and to attempt to universalize them. Moreover, .the push to unlveés; 121 fon
norms is said by some relativists to destroy dlversm.( of Fultures al‘cll en i
ount to another path toward culiural homogenization n the mo lern wot :
ut the debate between these two positions follows no 51.mple route. It is (inpen f() a
EFaiige of views and strategies that the materials in tl}1s Section B explore ab a
Seneral-and theoretical level—and that the case studies in Chapter 6 further_PrQ ii
uring the Cold War, such debates {(sometimes no more than highly p91t1t1c:)z§d
usations, routine polemics) were dominantly bf.:tween the Comm(;mls C\; e
Wnd its sympathizers) and the Western democracies. .Thfa Western. elmr? actes
harged the Communist world with violating many basic rights, Partllc';u 3\1 yt hose
bfa civil and political character. That world replied l?oth' by chargul])g the tc_ersl i
violations of the more important economic and social rights, and by asserting

COMMENT ON THE UNIVERSALIST-RELATIVIST DEBAT

The question of the ‘universal’ or ‘relative’ character of the rights declare

major instruments of the human rights movement has been a source of debat
contention from the movement’s start, These alternative understandings o
character of human rights have been cast in different but related ways
example, ‘absolute’ rights (compare ‘universal’) as opposed to ‘contingent’ .t
(compare ‘relative’), or imperialism in imposing rights (compare ‘universat’)
opposed to self-determination of peoples (compare ‘relative’). The cont
between these positions took on renewed

autonomy for a state to follow its own path. S
Put simply, the partisans of universality claim that international human rig
like rights to equal protection, physical security, free speech, freedom of religion]
and free association are and must be the same everywhere. This claim applies
least as to the rights’ general content, for advocates of the position that rights-a
universal must concede that many basic rights (such as the right to a fair crimin
trial) allow for culturally influenced forms of implementation or realization (i:e3
States are not required to use the Anglo-American jury to assure a fair trial; stat
need not follow any one particular voting system to meet the requirement of;
government that represents the will of the people). :
Advocates of cultural relativism claim that (most, some) rights and rules abo :
morality are encoded in and thus depend on cultural context, the term ‘culture;
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the political and ideological structures of Communist states pointed tg
different understanding of rights. -
That debate died more-or-less together with the Soviet Union, though
its themes survive in different form.- Today the universal-relative debate tak
primarily in a North-South (or West-East) framework between developed 5
developed countries, or in a religious (West-Islam) framework. It also-ip
nonstate actors such as indigenous peoples. :

The three introductory readings come out of the rich anthropological literat
culture and cultural relativism. Anthropologists have long had to wrestlesy;
these issues, in the context of their ethnographic writings about diverse ¢
whose practices and values depart radically from the West. Often those prac
would be subject to serious moral criticism. from the perspectives of - W
thought. The anthropological writings have sought primarily to describe, ex
and understand the alien culture, within the framework of one or another th;
etical perspective or methodology. They have not historically sought to:
judgement on the practices involved, to condemn or praise even as they descrj
Thus the role of the anthropologist has traditionally been very different
that of the human rights investigator who monitors and reports and the huy
rights advocate who works to arrest the described violations. To be sure, inve
tors and advocates may also seek to understand and to describe the cultural

texts in which they are working. But those working with the large internatioHg]
human rights organizations characteristically combine their description it

moral and legal assessment of a given state’s conduct against international hui

rights standards. They will in appropriate cases condemn the state’s conducty
urge the state or others to take corrective or coercive measures. Their wor

inherently judgmental, normatively based. They seck to vindicate and advance
human rights movement. : -

As noted in the readings, the traditional anthropologists’ approach to:
questions has come under recurrent challenge. Questions have been raised b
the appropriate stance of the anthropologist toward practices and values that
offensive from a Western viewpoint. Ought she to be critical of them, or on:
contrary be tolerant and accepting, or simply be distant and neutral while i
role of observer and explainer. If critical, under what standards would she critici

Most of the anthropological debate on such issues developed before the int
national human rights movement became prominent in the 1970s, and makes:
reference to that movement. The Statement on Human Rights, p. 372, infra,
exception to this observation. Moreover, bear in mind in the following readif
that the human rights movement addresses primarily states—and primarily in
viduals’ rights against the state—whereas ethnographic writings involve primar

peoples or tribes or societies, which may be nonstate (often sub-state) entities:0

which in any event are objects of study distinct from the political organization a
political acts of the state itself.

5. Rights, Duties, and Cultural Relativism

ATCH, CULTURE AND MORALITY: THE RELATIVITY
- OF VALUES IN ANTHROPOLOGY

(1983),at 8

iwits wrote that cultural relativism developed because of

e of finding valid cross-cultural norms. In every case where criteria to

the ways of different peoples have been ?ropos‘ed, in no matter :’vhat

of culture, the question has at once p0§ed itself: “Whose standards? . . .

0 5 need for a cultural relativistic point of v1ew.has become ap;.)are.ntdbecause

t.o realization that there is no way 1o play this game of making judgments
< cultures except with loaded dice.

| relativism is generally conceived as standing at the opl‘aos'%te pole from

s, which is the position that there is a set of rgoral p.rmc1p1es th:.1t are

Gally valid as standards of judgment. One absolutl.st ethical theory is the

al Christian view that right and wrong are G(_)d-glven, and that all people

; judged according to Christian values. A wide range of purely secular

cories have also developed .. .. ‘ . ‘

k' the content of moral principles, not their existence, that is variable amofng

eings. It secems that all societies have some form of moral system, for

verywhere evaluate the actions of kinsmen, neighbors, and acquamtanceds
Tetuous, estimable, praiseworthy, and honorable, or as pnworthy, shameful, an

le. These evaluations take objective form as sanctions, such as open praise

Cﬁapter 4. The Call for Tolerance

By and large ethical relativists have been anthropologists and not phll(?-
Shers, and it is chiefly in the anthropological literatl?re that we find arguments in
favor. Two people in particular have stood out as its proponents in the United

Blites, Melville Herskovits and Ruth Benedict, both of whom were students of
a3, Almost without exception, the philosophers are d'isapprovmg, for usua.llly

ey mention ethical relativism only to criticize it while in the course of arguing

Btne other ethical theory. -

BrAL feast two very different versions of ethical relativ1s.m have been advan.ced by

aithropologists, and these need to be distinguished since they have their own

fFaults and virtues. The first is sometimes classified (erroneously, as we shall see) as

orm of skepticism, and I will call it the Boasian version of 'ethical relativism. . . .
epticism in ethics is the view that nothing is really either rlgh‘t or wrong, or that
€ré are no moral principles with a reasonable claim to legitlr.nacy. It has b?en
SUggested that the Boasian position differs from this on one main point: Boasian
¢lativism implies that principles of right and wrong do have some vahd1ty3 but a
fery limited one, for they are legitimate only for the members of the society in
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which they are found. The values of the American middle class are Vé
middle-class Americans, but not for the Trobriand Islanders, and vice Versg

Philosophers have presented a wide range of arguments against Boasiap:
relativism . . . According to this argument, Boasian relativism is in essence 4
theory that gives a central place to one particular value. . . . it contains g
less implicit value judgment in its call for tolerance: it asserts that we
respect other ways of life . . . Herskovits wrote: “The very core of cultura] ¢
is the social discipline that comes of respect for differences—of muty,
Emphasis on the worth of many ways of life, not one, ‘
values in each culture.

man cultures is a suitable base on which to build a moral

jong. hu

Chapter 5. The Limits of Tolerance

- ssion of ethical relativism is subject to even harsher criticism . . . in
an v'eﬁt to the status quo, The approval it enjoins seems to be absolute,
e

room for judgment . ..

is an afﬁrmationl

ral principle of tolerance that is proposed by Boasian relatixrism carties

ora g hat one cannot be indifferent toward other ways of hfe—-lt obli-
e on what others do, So if missionaries or government officials were
o P‘;'ovzmamo affairs for the purpose of reducing violence, the? relativ-
;e,r]e) . b;jlin ated to oppose these moves in word if not action. Similarly, by
d 0;2 of zo;ela‘tivisrn, Chagnon was wrong to insist that the mothzr feeq her
e;i child. The Boasian relativist is placed in the morally awl;war posit;c;r;
jorsing the infant’s starvation, the rape of abducted women, the massac

illages . . .

o wi“

.- The call for tolerance was an appeal to the liberal philosophy regarm
human rights and self-determinism. It expressed the principle that others oyg i
be able to conduct their affairs as they see fit, which includes living their
according to the cultural values and beliefs of their society. Put simply,
issue was human freedom. _

The call for tolerance (or for the freedom of foreign peoples to live
choose} was a matter of immediate, practical importance in light of the patt
Western expansion. As Western Europeans established colonies and ags
power over more and more of the globe, they typically wanted both to Christiaf{ff
and civilize the indigenous peoples. Christian rituals were fostered or impoyy
and ‘pagan’ practices were prohibited, sometimes with force. The practice of pliffg
marriage was condemned as a barbaric custom, and Western standards of mod;
were enforced in an attempt to improve morals by covering the body. In;
Southwest of North America, Indians who traditionally had lived in scat
encampments were made to settle in proper villages like ‘civilized’ people:

treatment of non-Western societies by the expanding nations of the West is

large blot on our history, and had the Boasian call for tolerance—and for.
freedom of others to define ‘civilization’ for themselves—been heard two or th
centuries earlier, this blot might not loom so large today.

i v

what.y

Chapter 6. A Growing Disaffection

%:"no'w understand why ethical relativism has fallen on sucl} ha‘r_d }‘ilmebs in
ifithe resurgence of pessimism during the 1960s and later. First, &t as .e;:ln
perience of most anthropologists that non-Western peoples (i?.l'l‘ especm;1 Y[
orld nations) want change, at least to some e).(tent: second, it is clear t ad
re often disadvantaged if it does not come; t.hlrd, anthl'oPOl(?ngtS by and
have altered their thinking about the relativity of material interests :{l'nd
rovement; most today consider these to be general values that can be applie
rld. .
3’?2?1111; ltl}:\i :‘Z(l)ativism fallen on hard times, it has become the s.ub]ect }:)f anglry
Biticism, much of it from the Third World, which tends to conceive anthropolo-
s conservative in their attitudes toward change and therefore as promoting
stibservience of the underdeveloped nations. . . .

justify that principle: what reasons-or grounds can be given to make the caset
cultural differences ought to be respected? . .. The relativists make the error:
deriving an ‘ought’ statement from an “is’ statement. To say that values vary fn

Whatever the cause, according to the radical critique, relativ_ism h‘as played
ctly into the hands of the oppressors throughm.lt the world by 1ts'tac1tlsuppotrt
he status.quo. The relativists have not recogmzed that the exotic cultures (;)
Hich they grant equal validity are poverty-strlc'ken, pow.erless, and oppresse f
illiam Willis .comments that the relativist ‘avoids the dlstre.ss and m1,sery 0

jreign peoples who are ‘cringing and cursing at the aggressive crue%ty ?}fl tlhc;
Vestern nations (p. 126). This avoidance of the matter of oppression erlsj’:
xplain the lack of outrage that has prevailed in anthroPt?logJy until recent )(fiea: .
illis writes: ‘Since relativism is applied only to ‘aboriginal customs, it a VlSE;
lored peoples to preserve those customs that contributed to mlF]al fdefeat1 arl;d
Mbsequent exploitation . . . . Hence, relativism defines the good hfc_a (})lr co c;l °d
coples differently than for white people, and the good colored man is the ma

Let us assume that we do find a set of values shared by all cultures. Would ;
relativist want to claim that these moral principles are legitimate ones for the
world to embrace? What if the universal standard we discover is that all people




