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UNIT 7
Trade Related Aspects of Intellectual Property Rights (TRIPS)
TRIPS differs from GATT and GATS in that it requires MS’s to ensure that it provides minimum protection for specified intellectual property rights. A MS is free to go beyond these, subject to the application of the national treatment principle. They are not a code of standards cf the TBT Agreement.
TRIPS is a “minimum standards” agreement – “Members may … implement in their law more extensive protection than is required by this Agreement” (art. 1(1)) – e.g. in the EU and US the period of protection for literary and artistic works is life of the author plus 70 years (rather than the TRIPS minimum standard of life + 50 years).
TRIPS includes the basic principles of most-favoured nation (MFN) principle –

“With regard to the protection of intellectual property, any advantage, favour, privilege or immunity granted by a Member to the nationals of any other country shall be accorded immediately and unconditionally to the nationals of all other Members” (art. 4(1))

And also the National Treatment principle –

“Each Member shall accord to the nationals of other Members treatment no less favourable than that it accords to its own nationals with regard to the protection of intellectual property” (art. 3(1)).
What are Intellectual Property Rights (IPRs)

Intellectual property (IP) has significant economic and social implications.  IPRs are the rights granted  –

· to creators to control the use made of their cultural creations – this applies to, for example, writers, composers, recording artists; and

· to inventors and designers to control the use made of their inventions and new technologies, new products or trade secrets

· to businesses which have “goodwill” (reputation) related to their business – this may be evidenced by brand names and the like.
The TRIPS Agreement
The TRIPS Agreement sets minimum standards of protection for each category of IPR. Each of the main elements of protection is defined: 

· he subject matter to be protected, 

· the rights to be conferred,  

· permissible exceptions to those rights, 

· the minimum duration of protection

IPR law is traditionally divided into these branches –

1. Copyright
TRIPS incorporates most of the existing Berne Convention – by Article 9.1 of TRIPS Members of WTO must comply with the Berne standards.
The Berne Convention and TRIPS apply to the following types of work –

· “literary and artistic works” [which] shall include every production in the literary, scientific and artistic domain, whatever may be the mode or form of its expression, such as books, pamphlets and other writings …; dramatic or dramatico-musical works; choreographic works … musical compositions; cinematographic works …; works of drawing, painting, architecture, sculpture, engraving and lithography; photographic works …; works of applied art; illustrations, maps, plans, sketches and three-dimensional works relative to geography, topography, architecture or science (Berne, Art. 2(1))

· computer programs (TRIPS, Art. 10(1))

· compilations of data … which by reason of the selection or arrangement of their contents constitute intellectual creations shall be protected as such; such protection shall not extend to the data or material itself (TRIPS, Art. 10(2))

The rights given by Berne and TRIPS are –

· the right of reproduction is given to the authors of such works (i.e. it is an infringement of copyright to copy such works without the permission of the author) – Berne, art. 9

· the right of public performance of works – Berne, art. 11

· the right of broadcasting of works – Berne, art. 11bis
· the right of rental of films and computer programs – TRIPS, art. 11

· Members may impose limitations or grant exceptions to these rights, but

· only in “special cases which do not conflict with the normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the rights holder” (TRIPS, art. 13) – a Member might, e.g., allow home copying of, say, music CDs but would have to show WTO that this did not prejudice the record companies/composers, or organise, say, a levy on blank recording media to compensate them for lost sales

The term of protection of these rights is –

· the life of the author plus 50 years (Berne, art. 7, TRIPS, art. 12)

2. “Related rights”
These rights relate to the protection of –

· performers have the right to prevent the sound recording of their live musical performance, or the broadcasting or other communication of such performances to the public (TRIPS, art. 14(1))

· producers of sound recordings have the exclusive right of reproduction (TRIPS, art. 14(2))

· broadcasters have the right to prevent recording of their broadcasts (TRIPS, art. 14(3))

The term of protection of these rights is –

· 50 years for performers and producers of sound recordings

· 20 years for broadcasters (TRIPS, art. 14(5))

3. Trademarks
Most of the remaining IPRs are in the Paris Convention for the Protection of Industrial Property. The Convention can be found at:

http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html 
TRIPS incorporates and extends the provisions of the Paris Convention where existing protection was thought to be inadequate

TRIPS (art. 15) defines a trademark as “any sign … capable of distinguishing the goods or services of one undertaking from those of other undertakings …  in particular … including personal names, letters, numerals, figurative elements and combinations of colours as well as any combination of such signs…”
The rights given by TRIPS are that –

· such signs must be eligible for registration as trademarks (art. 15(1)), and

· the owner of a registered trademark shall have the exclusive right to prevent all third parties not having the owner’s consent from using in the course of trade identical signs to those in respect of which the trademark is registered, or similar signs in respect of which the trademark is registered where such use would result in a likelihood of confusion (art. 16)
The term of protection of these rights is a term of no less than seven years; the registration of a trademark shall be renewable indefinitely (art. 18)

4. Geographical indications
Geographical indications are;

“indications which identify goods as originating in the territory of a Member, or a region or locality in that territory, where a given quality, reputation or other characteristic of the good is essentially attributable to its geographical origin” (TRIPS, Art. 22(1))
Examples: “Champagne”, “Scotch”, “Roquefort”, etc.

The rights given by TRIPS are that –

· Members must provide the legal means for interested parties to prevent the use of geographical indications which mislead the public as to the geographical origin of the goods (art. 23(3)) (there is an exception if a name has already become a generic term – e.g. “Cheddar” (art. 24(6))

· in the case of wines and spirits there must be legal means to prevent the use of geographical indications even if the public is not being misled (art. 23) 

Two issues are being debated under the Doha mandate: creating a multilateral register for wines and spirits; and extending the higher (Article 23) level of protection beyond wines and spirits; both are contentious issues
5. Industrial designs
The right is that Members must provide for the protection of independently created industrial designs that are new or original (TRIPS, art. 25(1))
The term of protection of this right is a term of at least 10 years (art. 26(3))
6. Patents
The right patents must be available for any inventions, whether products or processes, provided that:

· they are new, and
· involve an inventive step, and 
· are capable of industrial application (TRIPS, art. 27(1))
The duration of the right is at least 20 years, counted from the filing date (art. 33).
Patents and public health

TRIPS includes provisions on “compulsory licenses”, allowing a competitor to produce the product or use the process under licence granted by government despite the wishes of the patent holder.
Traditionally this was used if a patent owner abused his rights, for example by failing to supply the product on the market.
An issue that has arisen recently is how to ensure patent protection for pharmaceutical products which does not prevent people in poor countries from having access to medicines.

WTO ministers issued a special declaration at the Doha Ministerial Conference in November 2001: they agreed that the TRIPS Agreement “does not and should not prevent members from taking measures to protect public health” –
“Each member has the right to determine what constitutes a national emergency or other circumstances of extreme urgency, it being understood that public health crises, including those relating to HIV/AIDS, tuberculosis, malaria and other epidemics, can represent a national emergency or other circumstances of extreme urgency.” 

However, WTO members with no manufacturing capacities in the pharmaceutical sector could face difficulties in making effective use of the compulsory licensing under the TRIPS Agreement.
A system was therefore established under which carefully controlled quantities of drugs could be manufactured in a Member State for export to a least-developed Member State without breaching TRIPS. Details  at
http://www.wto.org/english/tratop_e/trips_e/implem_para6_e.htm )

In addition, least-developed Members were exempted from granting any patent protection for drugs until 2016. Details at:
http://www.wto.org/english/tratop_e/trips_e/art66_1_e.htm 

7. Integrated circuits
Article 35 of TRIPS required Member States to protect the designs of integrated circuits.
The period of protection is 10 years (article 38).
8. Trade secrets
Trade secrets or “know-how” must be protected – TRIPS, article 39

Two disputes under TRIPS

1.  Canada – Term Of Patent Protection,  

The case is Canada –Term Of Patent Protection,  DS170, Report of WTO Panel, WT/DS170/R, 5 May 2000 -  
The allegation was that Canadian legislation was not in accordance with TRIPS, article 33 (see above). Under Canadian legislation patents ran for 17 years from the date of grant for patents that were filed before 1 October 1989.

Canada argued that 60 per cent of these old patents actually exceeded the term of 20 years from the date of filing by two to five years and that since the time‑period between the filing date and issuance of a patent was on average 5 years in Canada, it was Canada's contention that a patent right holder will receive only 15 years of "exclusive privilege and property rights" under a system that grants a 20‑year protection term as of the filing date.
The Panel refused to accept this argument

Having accepted the ruling that Canada should amend its patent legislation, there was then arbitration as to how long they should be given – Canada argued for 14 months – the arbitrator decided that 10 months should be sufficient. Case can be found at – 

http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds170_e.htm
2. US – Havana Club

The case is United States – Section 211 Omnibus Appropriations Act Of 1998 (“US – Havana Club”), DS 176, Report Of The WTO Panel, WT/DS176/R,6 August 2001 )
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds176_e.htm
(The WTO Appellate Body Report is Document WT/DS176/AB/R, 2 January 2002 at 
http://www.worldtradelaw.net/reports/wtoab/us-section211(ab).doc  )

The US Act s. 211 barred courts in the USA from recognizing trade marks 
That were “the same or substantially similar” to a mark used in connection with a business that was confiscated in Cuba and now held by a Cuban national.
The EU argued that s.211 violated the MFN principle of TRIPS.

Section 211 directly affected a well-known, commercially valuable trade mark (Havana Club for rum); the rights to this mark name were owned by a Cuban company and had been licensed to a joint venture between that company and an EC company.
The Appellate Body held (paras. 297-319) that the different treatment accorded to the holder of the trade mark depending on whether he was Cuban or, say, American violated the MFN principle.

Web:
http://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm7_e.htm
WTO, “Intellectual property: protection and enforcement            ’                  http://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm7_e.htm
The text of the TRIPS Agreement can found at                 http://www.wto.org/english/docs_e/legal_e/27-trips.doc 

Trips: A More Detailed Overview Of The Trips Agreement    http://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#copyright 

 Geographical indications – the WTO webpage on this is at -  http://www.wto.org/english/tratop_e/trips_e/gi_background_e.htm 

The text of the Berne Convention is at   http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html 
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