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W

ith more than one million lawyers – approximately one for every three hundred persons – the legal profession in the United States is the largest in the world.  Wealthy and politically powerful, US lawyers dominate the law-making and culture-forming processes of the country.  Alexis de Toqueville, in his observations on Democracy in America in the early 1800s, commented:

In America there are neither nobles nor men of letters, and the people distrust the wealthy. Therefore the lawyers form the political upper class and the most intellectual section of society.

If you ask me where the American aristocracy is found, I have no hesitation in answering that it is not among the rich, who have no common like uniting them. It is at the bar or the bench that the America aristocracy is found.

The archetypical US lawyer – much like a British barrister, French avocat, German Rechtsanwalt, or Italian avvocato – is engaged in a private, litigation-based practice.  In nearly all cases, the lawyer has a college degree, has completed three additional years of law school, has passed the bar examination of a particular state, has been admitted to practice before one or more courts, is required to undertake continuing legal education, and is subject to the professional rules and disciplinary authority of the state bar association where admitted to practice.  

Structure of regulation.  Authority over the US legal profession has its source formally in the judicial branch, a reflection of the historic focus of legal practice in the courts.  In turn, state courts (as well as federal courts) have delegated their regulatory authority to state bar committees and bar associations – that is, to professional organizations composed exclusively of lawyers.  These regulators are referred to collectively as “bar associations.”  

The US legal profession is thus subject primarily to self-regulation.  State bar associations are responsible for setting the standards for admission to legal practice, promulgating and enforcing rules of ethics that govern lawyer conduct, establishing areas of legal specialization, administering programs of continuing legal education, handling complaints by clients, and disciplining lawyers who violate bar rules or abuse client trust.  

The state bar associations rely heavily on the American Bar Association as the accreditation body for US law schools and as the promulgator of model rules and standards dealing with lawyer professional conduct.  The ABA, a national voluntary association of lawyers, thus constitutes the “visible hand” that steers the regulation of the US legal profession.  No government body directly controls the activities or conduct of the ABA. 

De-regulatory constraints. Self-regulation of the US legal profession faces de-regulatory constraints under the US Constitution and federal antitrust laws.  The constitutional privileges and immunities clause (the US “free movement” right) limits the ability of states to prevent the entry and practice by out-of-state lawyers.  The constitutional right to free speech and association forbids bar rules that restrain non-lawyer organizations (such as labor unions) from counseling about legal services.  The constitutional right to free speech protects lawyer advertising and client soliciting from heavy-handed regulation.  The federal antitrust laws, enforced by federal regulatory agencies and interpreted by the federal courts, promote competition in the market for legal services by limiting rules on minimum and maximum fees, broad prohibitions against unauthorized practice of law, and restrictions on access to group legal plans. 

Lately, reflecting market pressures and concerns that regulatory reforms might be imposed from outside the profession, state bar associations have increased both the frequency and severity of disciplinary penalties.  Ethics rules, sometimes superceded or shaped by antitrust principles, have lately been in flux.  In addition, malpractice claims against lawyers have become more common, causing insurance premiums to rise dramatically and to pressure the profession to ensure professional competence.    

Over the last several decades, with the increased complexity of business and society, the nature of legal practice has shifted.  An increasing number of lawyers are now devoted to “transactional work” – the counseling, negotiation and documentation of legal transactions.  Accompanying this change, additional oversight of the profession now comes from state and federal legislation, as well as administrative regulation.  For example, recent rules of the Securities and Exchange Commission require securities lawyers to report evidence of corporate malfeasance “up the ladder” within the corporation and perhaps outside the corporation to federal regulators.  

General observations.  The US legal profession is a relatively young institution – with no long-standing tradition or established ties (as in Europe) to the church, the crown and the aristocracy.  Like the nation on which it is built (and which it has built) the US legal profession has defined itself, and continues to define itself.  
Growing in the last one hundred years from a profession in which entry was relatively easy, in which most lawyers functioned as generalists, and in which self-regulation was broadly accepted, the profession today is characterized by high barriers to entry, marked specialization, and external de-regulatory pressures.  

Not surprisingly, the story of the US market for legal services is one of ebb and flow.  The regulated have sought to control and protect their market, while the forces of de-regulation and competition have asserted their own priorities.   Lawyers have assiduously protected their vaunted position – by controlling entry into the market (through legal education rules and bar exam quotas), by restricting competition from outsiders (through rules against the unauthorized practice of law, multi-disciplinary practice and market sharing agreements), and by restricting competition among themselves (rules on advertising, minimum fees and sub-specialties). 

At the same time, federal courts and regulators have trimmed the profession’s attempts at market protection by opening law schools to historically blocked classes, by invalidating residence and citizenship requirements, by setting aside minimum fee schedules, and by easing the ban on lawyer advertising.  And, seeking to stay one step ahead of government intervention, the profession has sought to redistribute legal services (through legal clinics, legal service plans and voluntary pro bono activities) and to regulate its own behavior (through stricter ethical rules, more vigorous disciplining of lawyer misconduct, funds to protect clients against financial loss, and programs to ensure lawyer competence).  

We Americans have a love-hate relationship with our lawyers, an ambivalence often captured in our movies and television shows.  We revile them as confrontational, greedy, obstructionist and elitist, as the servants of money and power, as impediments to a harmonious society.  Yet we celebrate them as virtuous protectors of individual freedoms, as social and political visionaries, as organizers of our multifaceted society.  We bemoan that the legal profession has become a business.  Yet we continue to call on our lawyers to resolve our deepest personal, social, political, and economic issues.  Like the plaintive wailing by the sexes, “Can’t live with ‘em, and can’t live without em.”  

Scope of this paper.  This paper describes the regulation of the US legal profession.  By necessity, it is an overview – sometimes simplified and often generalized.  In a country with at least 51 legal jurisdictions – 50 state systems and the overarching federal system – it is inevitable that any summary will gloss over the details, the exceptions, and even the contradictions.  My purpose is to be descriptive, not prescriptive.  I seek to offer a US viewpoint in the current dialogue in Europe about the nature and regulation of legal services, particularly those provided by continental Latin notaries.  

I begin this story of regulation with an overview of the US legal profession, focusing on types of law practice and organization, as well as the legal profession’s system of self-regulation.  I then continue in sequential fashion – first, with the regulation of entry into the profession; second, with regulation of various professional activities of the bar; and third, with the disciplinary apparatus and professional duties placed on lawyers.  In each case, I keep an eye on transactional legal practice.  

While the paper focuses on the story of current regulation (over the last 15-20 years), it inevitably turns to history.  At the beginning of the 1900s, the US legal profession was only loosely regulated; entry to the bar was relatively easy and professional rules were hortatory.  In the 1910s and 1920s, the profession (often led by the ABA) added new layers of market protection by promulgating legal education standards, bar admission requirements, and far-ranging ethics rules.  During the 1930s to the 1950s, the profession refined the limits on entry, restricted competition from outside the profession, and further regulated competitive activities within the profession.  The 1960s and 1970s saw a de-regulatory response by the federal government.  Federal courts interpreted the US Constitution and federal antitrust laws to limit the prerogatives of the profession.  Federal antitrust regulators pressured the profession to abandon some of its market controls.  During the 1980s and 1990s the spirit of de-regulation continued, a response to the US consumer movement and the growing public perception of legal services as a business.  Today the profession seeks to remain accountable – though within the framework of self-regulation. 

1. 
Overview of profession
T

he legal profession is the United States is unitary.  There are no separate categories – based on education, bar admission or oversight – for litigators, transactional lawyers, in-house corporate counsel, government lawyers, prosecutors, or judges.  (There is no notarial legal profession in the United States.)  In the United States, all are lawyers.  

Lawyers (also called attorneys) act as both advocates and advisors.  As advocates, they represent parties in criminal and civil trials, as well as administrative proceedings and increasingly arbitration and mediation hearings.  As advisors, lawyers counsel their clients on the law and suggest (and draft documents for) particular courses of action in personal and business matters. 

This section looks at law practice in the United States -- how the profession is organized, how it has grown, how legal services are distributed, and who composes the profession.  It also describes the structure and functions of state bar associations and the national American Bar Association.  

1.1 
Law practice 
Unlike graduating law students outside the United States whose career choices are somewhat irrevocable, US law graduates have many law career options and often move between career categories during their professional lives.  For example, judges (who usually join the bench later in their careers) can come from private practice, government service, and the law academy.  Criminal defense lawyers often begin their careers as government prosecutors.  Law professors typically begin in private practice or government.  Lawyers, particularly those who practice in regulated areas, regularly move through a “revolving door” into and out of government service. 

Nonetheless, US lawyers are loyal to their profession.  The legal profession retains a higher proportion of those who enter than almost any other.  In surveys of a law career’s staying power, about 90% of those admitted to practice are still in law practice after 10 years, and the proportion remains near 70% after 30 years of practice. The proportions are even higher for lawyers in large firms.  Surveys on “quality of life” for lawyers, however, reveal dissatisfaction with lawyers’ career choice, with many saying they would have chosen a different career path. 

Some law graduates use their law training other than to practice law.  Historically, US politicians have been predominately lawyers.  Of the 52 signers of the Declaration of Independence, 25 were lawyers.  During the last century, some 70% of members of the federal executive branch (president, vice-president and cabinet members) have been lawyers.  Although their ranks are lately diminishing, lawyers represent the largest single occupation of elected officials in state legislatures.  Increasingly, lawyers populate the ranks of business executives, coming from government practice (in regulated industries), corporate legal departments, or private practice. About 17% of CEOs of large US corporations have law degrees.
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Types of practice.  Lawyers in private practice receive the highest income and, except for judges and law professors, enjoy the highest prestige in the profession.  Lawyers not in private practice include government lawyers, in-house lawyers, public-interest lawyers, judges and law academics. 

Most lawyers are in private practice – either criminal or civil. Lawyers with a criminal practice represent individuals charged with crimes and represent them in law courts.  Lawyers with a civil practice represent clients in litigation, counsel them on their legal rights and obligations, and assist in effectuating transactions by drafting legal documents (wills, trusts, contracts, corporate filings, mortgages, titles, and leases).  Most US lawyers (nearly 3 of 4) are engaged in private practice – a proportion higher than in any other country.  

Lawyers employed in federal government are concentrated in the Departments of Justice, Treasury (IRS), Defense, and Health and Human Services. Lawyers at the state level are more numerous and work as civil servants for state attorneys general and for courts, and as prosecutors and state-paid public defenders.  Besides engaging in prosecution in criminal cases and representation of the government in civil cases, government lawyers help develop programs, draft and interpret legislation and regulations, and establish enforcement procedures. 

Lawyers employed full time by a corporation are known as “in-house counsel.”  They function both as legal advisors to corporate executives and as coordinators of legal services by outside lawyers.  Their advice concerns legal issues arising from the company’s business activities (such as patents, government regulations, corporate and securities law, contracts with other companies, property interests, or collective-bargaining agreements with labor unions).  Although some corporate legal departments engage in litigation, this work is frequently delegated to outside law firms.  In-house lawyers work for public utilities, banks, insurance companies, securities firms, real-estate agencies, and manufacturing firms.  

Lawyers work for nonprofit organizations in various capacities.  Some serve as in-house counsel for nonprofit hospitals, charities and educational institutions.  Others practice in legal-aid clinics—private, nonprofit organizations established to serve disadvantaged people. Legal-aid lawyers generally handle civil, rather than criminal, cases. 

Most judges are lawyers, although the federal system and many states do not formally require the credential.  Judges at the federal level are appointed, and those who sit in federal district courts, appeal courts and the US Supreme Court are appointed for life.  Most judges in state courts (at all levels) are elected, a situation that dates to the era of Jacksonian democracy in the 1830s.  Judicial elections have generated ongoing controversy.  In addition, many states have come to hire lawyers as state-appointed arbitrators and mediators, with the rise of alternative dispute resolution as a regular part of US court litigation.  

A small number of lawyers work in law schools, either as faculty members who specialize in one or more subjects, or as administrators. Full-time professors constitute about 60% of law faculties, and teach about 85% of all classes.  Most full-time professors do not engage in active practice, though some serve as consultants for private law firms or government agencies.  Many practicing lawyers (including judges) also teach part time as adjunct professors.  

Changes in types of practice.  Over the last half century, the proportion of lawyers in private practice has declined steadily, while the proportion in private employment (corporate and non-profit practice) and education has grown markedly. Also of significance, most younger lawyers begin practice as associates (salaried lawyers) in private practice.  The proportion of associates has more than doubled in the last 50 years, while the proportion of partners has remained stable. 

	
	1950
	1960
	1970
	1980
	1990
	2000

	Private practice
	

	    Solo practice
	59.0
	46.3
	36.6
	33.2
	45.0
	48.0

	    Partners 
	23.2
	24.1
	28.5
	26.3
	--
	--

	    Associates
	4.6
	5.8
	7.6
	8.8
	--
	--

	    Total
	86.8
	76.2
	72.7
	68.3
	73.0
	74.0

	Government 
	

	    Local 
	3.9
	3.3
	3.4
	5.6
	--
	--

	    State
	1.8
	1.7
	2.9
	3.7
	--
	--

	    Federal
	4.1
	5.2
	5.8
	1.5
	--
	--

	    Total
	9.8
	10.2
	11.1
	10.8
	8.0
	8.0

	Private Employment *
	5.7
	9.2
	11.3
	10.9
	11.0
	10.0

	Judges
	3.6
	3.2
	3.2
	3.6
	3.0
	3.0

	Education
	0.6
	0.7
	1.1
	1.2
	1.0
	1.0

	Retired or inactive
	3.4
	4.3
	5.2
	5.3
	5.0
	5.0


* Includes legal aid / pubic defender and private non-profit associations. 

Lawyer dignity.  A great deal of recent attention has focused on lawyer “professionalism” and the sense, confirmed in a variety of surveys, that lawyers believe the profession is changing for the worse.  Older lawyers say the profession has become more fragmented, less exclusive, and less dignified.  Public perceptions and respect, some argue, has declined in tandem.  

The ABA in the 1990s sought to reverse these trends with an emphasis on civility and greater professionalism among lawyers, particularly litigators.  As the number of lawyers has increased in legal communities, and cohesion has declined, lawyers have come to see each other more as business competitors and less as professional colleagues.  Further, as more lawyers work for large organizations – large law firms, corporations and government agencies – expectations of productivity and results can overwhelm professional sentiments. 

Nonetheless, applications to law school and entry into the profession (after a small decline in the early 1990s) have continued to grow.  The quality of young lawyers, compared to their peers entering other professions, remains strong, if not stronger.  The profession, in becoming more specialized has lost some of its unity, but has also become more responsive to the needs of a more complex and diverse society.  The public, despite its stated negative views of the legal profession in some surveys, continues to place its hopes and trust in the hands of lawyers, the legal system, and the rule of law.  

1.2 
Organization of private practice 
Historically, lawyers in the United States practiced alone.  As late as the 1950s most US lawyers were independent private practitioners, neither employing nor partnering with other lawyers.  In the last three decades this structure has changed dramatically in two respects.  First, private practice is waning as an increasing number of lawyers have become corporate counsel, civil servants, prosecutors, public defenders, legal aid lawyers, judges, or law teachers.  Second, many private practitioners work in large law firms, which continue to grow in size and prestige. 

Historically, law firms were required to organize as partnerships, with each member bearing full personal liability for the obligations of the firm’s practice.  In the last two decades, the US revolution in business organization choices has made new forms available to law firms.  In the 1980s law firms (and other liberal professions) were permitted to organize as “professional corporations,” an innovation that offered limited liability to professional firms provided the firm’s ownership interests were held only by persons of the same profession and the owners remained personally liable for their own conduct and the conduct of those they supervised.  In the 1990s, “limited liability partnerships” became an option, thus permitting limited liability in the partnership form – again subject to the rules on personal and supervisory liability.  LLPs, which first arose in Texas for the accounting firm Arthur Andersen, have become the predominant organizational form for US law firms – small, medium and large.  

Whatever the organizational form, law firms face high overhead costs (support personnel, office space, reference materials, technology) and significant pressures to operate the practice as a business.  

Stratification.  Private practice is divided broadly into two camps, lawyers who work for business clients and lawyers who work for individuals.  Most large businesses (and wealthy individuals) use large or medium-size firms; most individuals (and small businesses) use the services of solo practitioners and small-firm lawyers.  The camps are further divided by types of practice.  The subject matter of the big-time lawyers includes corporations, estate planning, business taxation, commercial real estate, and intellectual property.  The subject matter of the small-term lawyers includes family law, criminal law, house sales, probate, foreclosures, workers’ compensation, and personal injury. 

One aspect of this division into two camps is that big-time lawyers frequently represent a limited number of “repeat” business clients, while small-time lawyers serve many “one shot” individual clients.  Given this difference, big-time lawyers are much less likely to turn away business clients for moral reasons (such as a weapons manufacturer or an airline engaged in union-busting) than are small-time lawyers.  In addition, while big-time lawyers frequently consult with their clients (often an in-house lawyer or well-educated business executive), small-time lawyers assume that their legally-naive clients are unable to make informed choices.  

Another aspect of the division into two camps is the geographic mobility of big-time lawyers, who frequently grew up and attended college and law school in a state different from the one in which they practice.  Small-time lawyers, on the other hand, are more likely to be “locals,” with ties to the community through family or education.  This is not surprising, since big-time lawyers do not depend on community contacts for work.  

Income disparities have long existed and continue to exist between the two camps.  Lawyer income is related to firm size, with partners in the largest firms at the top of the pay scale (at the top 100 firms earning an average of $930,000 per year) and solo practitioners eking out a living (earning on average less than $45,000 per year).  Despite significant mobility in much of the profession, few lawyers move from one camp to another.  That is, lawyers who start in large firms tend to remain, or to move to government or in-house practice.  Likewise, lawyers who begin in small firms tend to stay in that setting. 

	Private practice
	1980
	1990
	2000

	Large law firm (101+ lawyers)
	4%
	13%
	14%

	Medium-size law firm (11-100 lawyers)
	16%
	20%
	16%

	Small law firm (2-10 lawyers)
	31%
	22%
	22%

	Solo practitioner 
	49%
	45%
	48%


Large law firms.  The large US law firm with more than 100 lawyers, a product the last 30 years, have become a conspicuous feature of the US legal landscape.  In 1975 only 47 law firms had more than 100 lawyers (accounting for 6,558 lawyers - or less than 2% of the profession).  By 1987, the number of such firms had increased five-fold to 245 (51,851 lawyers - or 7% of the profession). Today there are [R] firms with more than 100 lawyers, and [R] firms with more than 500 lawyers. 

Large law firms cater primarily to corporate clients. The diversity of practice areas in a typical large firm intimates the size and departmentalized structure such firms have assumed:  antitrust and competition law, business restructuring and reorganization, capital markets, complex commercial and multi-jurisdictional litigation, corporate criminal investigations, employee benefits and executive compensation, energy delivery and power, government regulation, health care, intellectual property and technology, international litigation and arbitration, litigation and appeals, labor and employment, lending/structured finance and derivatives, life sciences, mergers and acquisitions, oil and gas, private equity, products liability, personal injury torts and health litigation, real estate, securities law and shareholder litigation, and tax.  

To better serve their corporate clients, large law firms have opened (or acquired) branches – not only in other cities in their state, but also out of state and, increasingly, abroad.  In fact, a defining characteristic of the large firm is its multistate character, each office peopled by lawyers licensed in that state.  The proportion of lawyers in the largest firms working in branch offices has risen steadily, from about 10% in 1970 to 30% in the mid-1980s to more than 50% today.  

In addition, reflecting the importance of federal regulation for US corporations, many firms expanded their presence in the 1970s and 1980s by opening offices in Washington, DC.  This expansion of law firms swelled the ranks of DC branch offices from a handful in 1970 to nearly 300 by 1990.  

Many large firms have grown internally, attracting new corporate clients or catering to new industries and growing with their new clients.  Others (the largest) have grown through merger, acquiring smaller firms throughout the United States and the world.  Some of the large firms, such as Baker & McKenzie (the first to pass the 1000-lawyer threshold in 1987), are collections of quasi-independent firms.  Others are integrated firms (such as Jones, Day, Reavis & Pogue) that offer corporate clients services from many offices, including in Europe and the Pacific Rim.  As in the United States, large firms have been aware of local sensibilities and frequently hire local lawyers to work with those sent from the home offices.  

Some firms have expanded their capabilities without actually merging, but instead by forming cooperative networks.  These firms share resources (and mutual referrals) without pooling profits – much as sole practitioners share office space and expenses.  

As firms have grown in size, they have adopted corporate-style hierarchies.  The ratio of associates to partners has multiplied, and in the largest firms, there are more associates than partners.  In addition, many large-firm lawyers are not on a partnership track; instead, firms have created new positions:  permanent associate, senior attorney or non-equity partner (salaried, not sharing fully in profits), and staff or contract attorney (hired annually).  In some large firms there are more non-equity than equity partners.  Large firms employ more paralegals and clerical personnel to handle routinized work.  Many have hired non-legal professionals (accountants, economists, scientists, and psychologists).  And to oversee the new private bureaucracies, some firms have hired professional non-lawyer office managers. 

Partner compensation in large firms, once based principally on seniority, is now often based on business attracted or work performed under the partner’s supervision.  In large firms the bulk of firm profits, and thus partner income, comes from billable hours of associates.  In many firms a committee of senior partners divides compensation according to formulas, leading in some cases to significant shifts in partner income from year to year – and often to acrimony.  Associate compensation, driven by competition among the top firms, often begins above the average income of all US lawyers.  The partnership track in large firms, however, is an arduous one, ranging from 7-10 years with less than 10% of associates eventually being offered equity membership in the firm.  

Movement of partners and associates among the large firms is common, even frenetic.  Movement is particularly common among associates, for whom the pressure to produce billable hours and the resulting attrition are high.  Professional recruitment agencies (“headhunters”), which appeared in the late 1960s in response to the shortage of associates in New York law firms, earn a commission of 25-30% of the first year’s pay of any lawyer they place.  

But even in large firms, practice remains individual.  Although large law firms may have many corporate clients, individual lawyers in the firm typically devote a third or more of their billable hours to a single client. Thus, outside counsel to corporate clients act with a perspective similar to in-house counsel, sensitive to the corporation’s situation and committed to serving the corporation’s interests.  

Medium-size firms.  Medium-size firms (between 10-100 lawyers) basically come in two varieties.  First are those that perform the multiple functions of large firms, catering to smaller business clients and wealthy individuals.  Second are the boutique firms that offer speciality legal services, such as entertainment law, communications, complex litigation, international trade, taxation, and high-profile divorce.  

Most of the medium-size firms remain a single office, or sometimes with a branch office in the same state.  They are often composed of refugees from large firms, who leave because of the time pressures, pay disputes, or the inevitable associate attrition. 

Some of the boutique firms have grown to be quite large and important.  For example, the California law firm Milberg Weiss Bershad Hynes & Lerach, which specializes in bringing securities fraud class actions, grew from 20 lawyers in 1980 to more than 200 lawyers in 2000> over this period, the firm was responsible for recoveries totaling $45 billion.  In 2003 many of firm’s lawyers split from the firm to follow the leading securities litigation partner Bill Lerach, who formed a spin-off firm with 150 lawyers in 9 offices throughout the country. The Lerach law firm, lead counsel in the Enron securities litigation, has recovered $7.1 billion to date. 

Small practices.  Solo practitioners and small firms (2-10 lawyers) still account for about half the US legal profession.  Lawyers in small practices engage primarily in routinized legal transactions for individuals.  In order, the predominant areas of legal practice are: (1) real estate closings, (2) settlement of estates, (3) uncontested divorces, and (4) the probate of wills.  In addition, solo and small-firm lawyers represent clients in litigation in personal injury cases, and practice commercial and corporate law for small businesses.  Contested divorces and criminal work, despite their notoriety in the media, represent a smaller proportion of work for small-practice lawyers.   

In areas of routinized practice, small-practice lawyers face growing competition and reduced demand.  Real estate agents, title companies, mortgage lenders, and escrow agents continue to make inroads into lawyers’ practice in real estate transactions.  The availability of do-it-yourself options for uncontested divorces, drafting wills, forming business entities, and litigating small claims reduce lawyers’ opportunities.  Caps on damages in personal injury lawsuits, as well as limits on lawyers’ fees in such cases, reduce the incentives to engage in a personal injury practice.   The need for expertise in valuation and financial matters makes it difficult for non-specialists to maintain a matrimonial practice.  

Technology.  Lawyers increasingly use technology in their work, both to respond to client demands for greater efficiency and to forestall competition from outside sources.  While all lawyers continue to use law libraries to provide advice and prepare cases, many supplement conventional printed sources with computer sources, such as the Internet and searchable legal databases (the leading providers are LexisNexis and Westlaw).  Increasingly, state bar associations offer their members free access to databases containing the state’s laws, regulations and court decisions, as well as federal legal materials and those of the larger states.  

Lawyers regularly use email, videoconferencing, and voice-recognition technology to share information.  In document-intensive litigation, lawyers use computer-based technologies to organize and index material. Many courts now accept (and some require) electronic filings.  

1.3 
Growth of profession

The US legal profession has grown over the last decade, both in absolute numbers and relative to the overall US population.  

	Year
	Bar Admissions

(average/decade)
	Total Lawyers


	US Population

(US Census)
	Ratio

(persons/lawyer) 

	1900
	2,750
	110,000
	76,212,168
	693

	1910
	4,125
	115,000
	92,228,496
	805

	1920
	8,250
	123,000
	106,021,537
	565

	1930
	8,920
	162,000
	123,202,624
	763

	1940
	6,345
	181,000
	132,164,569
	732

	1950
	10,363
	213,000
	151,325,798
	710

	1960
	13,540
	292,000
	179,323,175
	615

	1970
	31,740
	358,000
	203,211,926
	567

	1980
	44,500
	545,000
	226,545,805
	416

	1990
	50,800
	742,000
	248,709,873
	370

	2000
	47,700
	955,000
	281,421,906
	281


The growth of the profession, fueled by rising bar admissions, is captured most clearly by looking at the national statistics for “persons per lawyer”:
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Applying a simple regression, the trends of the last century suggest that there will be approximately 100 persons per lawyer by 2100, and in the year 2133, all persons in the United States will be lawyers.

Law practice, a service industry, has grown over the last several decades – though at rates slightly below inflation as measured by the government’s Consumer Price Index: 

	Year
	Lawyers
	Legal service receipts
	Lawyer (annual average pay) 
	Annual increase
	Annual inflation

	1970
	358,000
	$10 billion
	$28,000
	--
	--

	1980
	545,000
	$34 billion
	$62,000
	8.3%
	7.8%

	1990
	742,000
	$61 billion
	$82,000
	2.9%
	4.7%

	2000
	955,000
	$100 billion
	$105,000
	2.5%
	2.8%


This leveling off of lawyer earnings from 1970 to 2000 followed a strong upward trend during the booming post-War economy, when from 1950 to 1980 the annual earnings of those producing legal services increased by 6.5%, compared to [image: image3.wmf]Lawyer Income Distribution (1984)
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5.1% for all full-time workers. The post-War growth reversed a trend from 1930 to 1950, a period during which lawyer earnings rose only 2.9% per year compared to 4.3% for all industries. 

Not all lawyers earn the average.  In fact, dispersion of income among lawyers is greater than in any other profession.  In a 1984 survey by the ABA of 3000 lawyers, income was distributed widely and somewhat skewed toward the lower end, reflecting the generally lower income of the large number of younger lawyers: 

1.4 
Distribution of legal services 
Legal services are distributed in the United States mostly through the operation of the market.  Private clients pay for legal services – either on an hourly basis, with a fixed value-based amount, through a retainer, or by contingency fees.  There are no minimum fees or mandatory fee schedules.  In fact, the sharing of such information through bar associations or other formal channels might well run afoul of the antitrust prohibition against industry price-fixing.  

The ABA has estimated that the average middle-income US household has two or three legal needs every year, but the fear of expensive legal fees or the reluctance to speak to an attorney act as impediments.  In fact, the average American uses a lawyer only 3-4 times during his lifetime. 

The public perception is that lawyers work harder for high-paying clients compared to poor clients, and that the legal system favors the rich.  Among the least privileged – namely undocumented immigrants – the perception is even stronger.  Perceptions within the legal profession reflect this focus on status and wealth, with lawyers ranking the prestige of those who represent corporations at the top and those who represent individuals at the bottom. 

Group service plans.  Group legal service plans, through which participants pay premiums and may choose from a menu of legal services at no cost or reduced prices, have become a prevalent option in employee benefit plans.  The plans cover such services as will preparation, estate planning, basic divorces, telephone advice, and initial consultations on litigation matters.  Group legal plans, many offered by insurance companies, are often part of a benefits menu from which employees choose.  Premiums are typically paid by the employee, sometimes with partial funding by the employer.

The plans typically specify “panel” lawyers who participating employees may choose.  The lawyers in the panel must meet certain standards – such as at least 5 years general practice experience, operation of a fully staffed general practice law office, maintenance of an active bar license with no bar complaints or disciplinary problems, agreement to provide legal services according to the plan’s fee schedules for covered services, and minimum malpractice insurance of $100,000 per claim. 

The established bar at first opposed group plans, ostensibly because referrals from non-lawyers compromised the attorney-client relationship.  In the 1970s the Supreme Court upheld the right of unions and other associations to refer their members to sympathetic lawyers, finding such referrals protected under the first amendment guarantees of free association and free speech.  

State bar associations then sought to limit group plans to those organized as “open panel”plans in which participants could choose any lawyer.  But in the 1980s, the US Department of Justice challenged this limitation.  As a result, state bar associations now permit “closed panel” plans in which participants may choose from only a limited number of lawyers or even a single law firm.  

Group legal plans, unlike health insurance plans on which they are modeled, have been only moderately popular.  Many employees are reluctant to subscribe for legal services on a voluntary basis, even when annual premiums are less than $100.  In addition, lawyers who join plan panels are forced to significantly discount their fees, reducing the incentives for broad participation. 

Law clinics.  During the 1980s there was a proliferation of legal clinics – that is, law offices that offer middle-class clients access to routinized services (will drafting, estate settlement, etc.) by replacing lawyers with para-professionals who use word-processed forms.  The clinics, which often relied on mass advertising, engendered the ire of the established bar.  Only after decisions by the Supreme Court permitting lawyer advertising did the clinics spread, growing in number from a handful in the 1970s to more than a 1000 by the mid-1980s.  
In the 1980s some of the largest law firms in the country were legal clinics, the largest (Hyatt Legal Services) with 550 lawyers in 174 offices in 29 cities.  Over time, however, many of the legal clinics were transformed into group legal plans.  For example, Hyatt Legal Services became Hyatt Legal Plans (a part of the insurance company MetLife) with more than 800 corporate sponsors.  

Indigent representation.  In cases involving serious crimes, the US Supreme Court has required that indigent criminal defendants who may end up being deprived of their liberty (actual or conditional imprisonment) receive legal representation at government expense.  The right to counsel, first recognized in 1938 for defendants in federal court and extended in 1963 to state felony defendants in state court, has led to the creation of government-financed public defender offices staffed by salaried lawyers and support staff.  In addition, some states fulfill their obligations by paying (at modest rates) private criminal defense lawyers who place themselves on a list and are appointed by judges to specific cases. 

Representation of indigent clients in civil cases or transactional matters is not mandated.  Federal and state courts have refused to find a constitutional right to representation in civil matters. Proposals in the 1950s for a British-style legal aid scheme were resisted by the ABA as “creeping socialism.” Instead, state bar associations encourage lawyers to provide services on a pro bono basis.  The ABA rules of professional conduct recommend that lawyers “aspire” to at least 50 hours of pro bono work each year.  

Legal aid clinics – non-profit law offices staffed by salaried lawyers who provide legal services to indigent clients – are found in most major cities and some rural areas.  To protect community sensibilities and avoid paid work being taken from other lawyers, legal aid clinics are prohibited from engaging in certain types of work (bankruptcy, divorce, undocumented workers, political lobbying).  

Funding for legal aid programs comes from charitable foundations, state bar associations, and the federal government (through the Legal Services Corporation).  In the 1980s the attempt by the Reagan Administration to abolish the Legal Services Corporation – a federal program supporting legal aid clinics throughout the country – was resisted by state bar associations.  Lately significant funding for legal clinics comes from interest on lawyer trust accounts (so-called IOLTA funds) collected from trust accounts managed by state bar associations and applied to public-interest projects, including legal aid clinics.  The use of IOLTA funds, challenged as an uncompensated government taking of private property, has been upheld by the Supreme Court.  

Concerns that legal aid programs might siphon business from lawyers has, over time, been allayed as private lawyers have realized that aggressive representation of the poor creates more fee-paying work for those representing landlords, creditors, and employers.  Moreover, concerns that legal aid programs would lead to a litigation explosion have not materialized as representation of the poor rarely leads to significant lawyer fees, whether in the form of contingent fees or a percentage of class-action recoveries. 

Public interest advocacy.  Since the 1920s specialized public interest law firms, funded mostly by foundations and charitable donations, have advanced particular social and political agendas.  Examples include the American Civil Liberties Union and the NAACP Legal Defense and Education Fund.  

To maintain their tax-exempt status, thus making donations tax-deductible, public interest firms have restricted their political lobbying.  Instead, they have concentrated on litigation.  The firms often identify a political cause and then identify clients best suited to advance the cause.  Lately, conservative groups have formed public interest firms to advance their agendas.  

Funding for public interest firms has come mostly from foundations, particularly the Ford Foundation.  Court-awarded fees are unusual under the “American rule” (which leaves each party to bear its own litigation expenses).  Some civil rights statutes call for fee shifting to the prevailing party, but the Supreme Court has limited the situations when fees can be recovered. 

1.5 
Demographics - age, ethnicity, class, gender, race
In the 19th century the US legal profession was composed almost exclusively of US-born, Anglo-Saxon, Protestant white males.  Sons often followed the career path of their lawyer fathers.  Although some states permitted women to practice as lawyers, many states did not, and rarely did a state have more than a handful of women lawyers.  

During the first half of the 20th century, established lawyers used various methods to limit the entry of new lawyers – particularly the entry of recent immigrants, those with a working-class background, and blacks.  The requirement of a college education and the adoption of law school admission tests acted as litmus tests of national origin and class.  In addition, explicit discrimination barred blacks from entry to most law schools, particularly in the South. 

By mid-century, these limits on entry produced multiple results.  The profession aged progressively from 1930 to 1960.  More prestigious law schools enrolled mostly upper-class students, given the strong correlation of family income and law school admission criteria (admission test scores and college grades).  These patterns extended to law firm hiring, with the result (for example) that Jewish and Catholic lawyers from working-class backgrounds opted disproportionately for government and solo practice.  Until the 1970s, black lawyers represented less than 1% of the profession, even though blacks constituted approximately 10% of the population.  The same was true for Hispanic lawyers, who in California and Texas constituted about 2% of the profession, while Hispanics represented 17% of the population in those states.

Over the past decades, the US legal profession has experienced demographic changes.  The legal profession has grown older over the last two decades – with the median age of 39 in the 1980 rising to 45 in 2000, a reflection of the large infusion of lawyers in the 1970s. While law students continue to come disproportionately from college-educated, higher-income families, the availability of student loans and scholarships places law school within reach for all qualified students.  Over the past 40 years, the enrollment of women in ABA-approved law schools has risen from less than 5% to just less than 50%.  The presence of blacks in law schools, once minuscule, has grown to 4.2%, and Hispanics to 3.4%. 

Nonetheless, disparities in gender, ethnicity and race persist.  Women lawyers, who today represent 27% of the profession, continue to earn less than men lawyers, even when taking into account that more women engage in part-time practices than men. Women are less represented in high-prestige positions such as tenure-track law professors, judges, and large-firm partners.  Women lawyers are more likely to be in solo practice than men.  The proportion of women lawyers in government practice, perhaps because of the stable work hours, has consistently been greater than that of men.  

Disparities are even more pronounced for blacks, whose law school enrollment, graduation rates from law school, bar passage rates, and representation in large law firms and as partners continue to lag behind those of whites.  Affirmative action in law school admissions, which began after the civil rights movement of the 1960s, peaked in the early 1970s. 
1.6 
Bar associations 
State bar associations.  Every state has a bar association of lawyers.  In some states, membership in the bar association is voluntary, the association providing service and social functions for fee-paying members.  In these states, actual regulation of the profession (bar admission, specialization, continuing education, rules of conduct, discipline) is carried on under the auspices of an office or committee of the state judiciary composed of lawyers and judges. In most states, however, bar membership in the state’s bar association is mandatory – that is, the regulatory functions are combined with the service functions (“unified” or “integrated” bar).  

Unified bars tend to avoid controversial issues, given the compulsory nature of their membership. In some cases, lawyers of state unified bars have successfully sought the refund of their dues when the bar association engaged in political activities.  As a result, some unified bars have separated professional and political activities by creating voluntary political action committees that receive separate donations 

In addition to state bar associations, local bar associations (voluntary in nature) offer an outlet for lawyers under-represented in the state organization.  Local bar associations tend to include more solo and small-firm practitioners, younger lawyers, and minority lawyers.  In addition, there are national bar associations that lawyers with related interests and practice areas can join – the American Bar Association, the American Trial Lawyers Association, the American College of Trial Advocacy, the Patent Law Association.  These voluntary associations lobby for their members’ interests, organize meetings, and publish materials.  

American Bar Association.  The ABA – the most prominent national bar association – is a voluntary organization whose membership includes slightly less than half of all US lawyers.  Founded in 1878, its stated mission is “to be the national representative of the legal profession, serving the public and the profession by promoting justice, professional excellence and respect for the law."  The ABA’s governance structure consists of a 539-member House of Delegates responsible for making policy, a 37-member Board of Governors responsible for overseeing the association’s general operations and formulating plans, elected officers (serving one- to three-year terms), an executive director, and permanent staff. .  

The ABA, more than state bar associations, has played a central role in defining and advancing the US legal profession.  The ABA is dominated by older lawyers from private large law firms who graduated from elite law schools.  Under-represented are younger lawyers, solo and small-firm lawyers, graduates from non-elite law schools, and lawyers from the public sector. 

The ABA is designated as the accrediting authority of US law schools by most states and the the US Department of Education.  The ABA’s Section on Legal Education and Admission to the Bar (the first section of the ABA, founded in 1893) has responsibility for accrediting and setting standards for law schools.

The ABA also promulgates ethics rules, adopted by state bar authorities to regulate lawyer professional conduct. The current Model Rules of Professional Conduct, as promulgated in 1983 and revised in 2002, have been adopted or are in the process of adoption by bar associations in nearly all the states. 
2. 
Entry into the legal profession
T

oday admission into the legal profession is an arduous path that (with only a few exceptions) begins with pre-legal college education, selective admission to law school, completion of a law degree from an approved law school, passing a rigorous set of written bar examinations, and meeting a “character and fitness” qualification.  Those who offer legal services without following this path are subject to criminal and civil liability under rules prohibiting the unauthorized practice of law. 

These professional hurdles are of relatively recent vintage.  The university’s role as gatekeeper into the legal profession arose only in the 20th century.  During the 19th century, US lawyers were prepared through apprenticeship under the supervision of a practicing lawyer, without any formal education requirement.  The bar examination (to the extent it then existed) was brief, perfunctory and oral.  Unauthorized practice of law was not an issue. 

Not all of the barriers to entry have succeeded.  At the beginning of the 20th century, state bar associations (with backing from the ABA) sought to impose additional citizenship, residency, and character requirements for bar admission.  These barriers failed to withstand the test of time.  The US Supreme Court invalidated citizenship and residency requirements on constitutional grounds, and state bar associations have come to use the character test sparingly. 

Nonetheless, the legal profession’s efforts to control entry into the profession have been effective.  Following a period of rapid growth in the profession in the early 20th century, law school enrollment and bar admissions declined from the 1930s until the 1960s, even as the US population increased.  Although entry into the profession went through a growth spurt in the 1970s and 1980s, the size of the profession has stabilized over the last decade.  In the last few years approximately 47,700 applicants are admitted to the bar each year, down only slightly from the 50,800 admitted during the 1990s.  

Perhaps the most dramatic change in the profession over the last 30 years has been the influx of women, who are now almost equally represented in law school and slowly gaining representation in all aspects of the profession.  Blacks and Hispanics, despite greater representation in law school and the profession than in the past, continue to be under-represented compared to the population.  Most lawyers continue to come from privileged backgrounds. 

This section describes legal education in the United States, the bar examination administered by state bar authorities, the citizenship, residence and character requirements imposed by bar authorities, and de factor barriers to entry into the profession.   

2.1 
Law school

Entry into the US legal profession begins with law school – typically, a three-year professional program that comes after graduation from a four-year undergraduate program.  Most state bar organizations only accept graduates of law schools accredited by the American Bar Association, which since the 1930s has acted as a national standard-setter for legal education.  

The ABA currently accredits 190 law schools.  Graduates from non-ABA approved law schools (mostly in California) may only take the bar examination and practice where the school is  located, if accredited by that state.  Only 4 states accept law apprenticeship as qualification for taking the bar examination; and 3 states now accept correspondence studies. 

Competition for entry into law school is intense.  And law schools exhibit a clear hierarchy, with the more prestigious schools opening doors to high-paying law practice, high-profile government work, judicial clerkships and law teaching.  Even within a law school, grades and other distinctions greatly influence career options and starting salary. 

Academic program.  Most law schools offer only full-time programs, though some (particularly in large urban areas) offer night or part-time programs, which usually require 4 years of study.  About 1 in 10 graduates from ABA-approved schools attended part time. Graduates earn a Juris Doctor (JD) degree, though a few schools continue to refer to the degree as a Bachelor of Laws (LLB). Some law schools offer post-graduate Master of Laws (LLM) degrees in specialized areas, such as tax and environmental law.  Only a handful of schools offer an doctorate in law (SJD).  Increasingly, US law schools offer one-year LLM degrees to foreign law graduates.  

During the first year of law school, students usually study core courses:  contracts, property law, torts, criminal law, civil procedure, constitutional law, and legal writing. In the remaining two years, they may elect specialized courses in fields such as tax, labor, trusts and estates, or corporate law.  Law students often acquire practical experience by participating in school-sponsored legal clinics where students work on actual cases under the supervision of an attorney, in the intramural and extramural appellate moot court competitions, in practice trials with experienced lawyers and judges, and through writing on legal issues for the school’s law journal. 

Part-time or summer clerkships in law firms, government agencies, and corporate legal departments also provide valuable experience. Such training can lead directly to a job after graduation and can help students decide what kind of practice best suits them. 

History.  The US law school has evolved over the last 150 years, with the first modern professional law school at Harvard in 1870.  Before this time, law schools were few (only 22 at the time of the US Civil War) and enrollment small (fewer than 1000 enrolled students).  With the advent of the professional law school, apprenticeship as a means of entry into the profession virtually disappeared.  Although states began to require law school attendance only in the 1920s and many continued to permit admission through apprenticeship, by the 1940s more than 99% of all lawyers admitted to the bar had gone to law school.  

There are many explanations for why law schools eclipsed apprenticeship.  As permanent clerks took over the clerical tasks once assumed by apprentices, lawyers stopped accepting apprentices.  As the profession grew, there were insufficient apprenticeship openings.  With the advent of state bar examinations, formal education was viewed as a better preparation than informal learning.  And in some states, a law school degree permitted automatic admission to the bar.  

Over time, the requirements for law school admission and the granting of a degree have become more rigorous.  Where law schools once generally admitted anyone with a high school degree, the ABA came to require at least two years of college work for admission and many law schools came to accept only college graduates.  Where many law school programs once were only one year, today the ABA requires a three-year course of study.  

Law schools have also become more selective.  In the 1920s, most law schools had an open admissions policy.  In 1927 Yale law school limited its entering enrollment to 100 students and was the first to require an undergraduate transcript, recommendations, an interview, and an entrance test.  By the 1940s most prominent law schools had adopted similar selective admissions policies, and in 1947 a standardized national entrance test – the Law School Admission Test (LSAT) – was instituted.  In the 1960s and 1970s, law schools became increasingly selective as the ratio of applicants to acceptances more than doubled.  

Law school admissions.  Today law school acceptance depends on showing an aptitude for the study of law, usually through good undergraduate grades, a strong LSAT score, the quality of the applicant’s undergraduate school, any prior work experience, and sometimes a personal interview.  Law schools vary in their weighting of these and other factors, including the ethnic and socio-economic background of the applicant.  

Academic attrition, once common in US law schools, has fallen significantly.  During the period of open enrollment (from 1900-1930) a substantial portion of students – at many schools a majority – who matriculated failed to graduate.  The adage “look to your right, look to your left, one of you will not complete your first year” continued to hold true at many schools through the 1950s.  This pattern changed, however, as schools began to adopt selective admission policies.  For example, at Yale attrition fell to less than 5%.  The same happened at other schools, with attrition falling from approximately one-third at all US law schools in the 1950s, to less than one-sixth by the 1970s, to less than one-tenth by the 1990s.  

Most law school graduates find law-related employment, mostly in jobs where a JD degree is required.  Today about 90% of law school graduates report having employment within 6 months of graduation, compared to 84-85% in the early and mid-1990s.  For most law graduates, the JD degree is their terminal degree.  Very few law graduates, less than 2%, continue their education in an advanced degree program.   

Law school costs.  One reason for the decline in law school attrition has been the concomitant increase in law school tuition.  At the beginning of the 20th century, public legal education was virtually free and, though more expensive, private schools were still affordable.  Tuition doubled from the 1930s to 1950s, corresponding with an increase in selective admission.  

Over the past 50 years, law school tuition (like tuition at all levels of higher education) has increased faster than inflation.  

	Year
	Public law school 
	Private law school 
	Inflation

(% / yr)

	
	Tuition *

($)
	Increase 

(% / yr)
	Tuition 

($)
	Increase 

(% / yr)
	

	1955
	$230
	– 
	$670
	 – 
	--

	1970
	$520
	5.6% 
	$1,700
	6.4%
	2.2%

	1985
	$2,100
	9.8%
	$9,300
	12.0%
	6.9%

	2000
	$7,800
	9.1%
	$21,800
	5.8%
	3.2%


* Shows in-state tuition (In public law schools out-of-state tuition has come to approximate tuition in private law schools; in 2000, the average out-of-state tuition in public law schools was $15,700)

Confronted by spiraling tuition, also matched at the undergraduate level, students have funded their higher education primarily through loans.  In the mid-1980s, for example, students leaving law school had accumulated average educational debts of approximately $14,700 (nearly two-thirds covering law school).  Federally-guaranteed loans accounted for approximately 50% of the tuition and fees charged at US law schools.  In the 2000s about 4 of 5 law students borrowed to attend law school and graduated with an average law school debt of approximately $70,000. 

One result of this heavy debt load is that law graduates feel compelled to search for high-paying jobs and shun low-paying jobs in government and public-interest areas. 

2.2 
Bar examination
To practice law, a person must be licensed by the state (or admitted to its bar) under rules established by the state’s highest court. All states require a written bar examination, and most also require a separate written ethics examination. Federal courts and agencies set their own qualifications for those practicing before them, typically accepting lawyers licensed in the state where the court sits. 

Nature of exam.  State bar associations administer the bar examination, an often multi-day written affair that generally includes a national multistate component and a separate ethics examination.  Nearly all states use the 6-hour Multistate Bar Examination (MBE), which covers topics of broad interest, and some the Multstate Essay Examination (MEE).  Bar applicants usually attend post-graduation bar preparation courses that last 1-3 months and stress the topics covered on the exams.

Some states have begun to require Multistate Performance Testing (MPT) to test the practical skills of beginning lawyers. This program has been well received and is likely to grow.  The test usually is taken at the same time as the bar exam and is a one-time requirement. 

Many states once recognized a “diploma privilege” that excused graduates of particular law schools from taking the examination, but the practice has fallen from favor.  Today only 5 states recognize the privilege and exempt applicants from the bar examination.  

Passage rates.  Over time, the bar examination has become more rigorous and inclusive.  Originally, in the 19th century the examination was a brief oral exercise, administered by a local judge.  Under encouragement from the ABA, states slowly began to require written examinations prepared by central examining boards.  In the early 20th century, written bar examinations became more widespread and more difficult to pass.  Passage rates fell in urbanized states from an average of about 75% during the early 1900s to 45% during the late 1920s.  

The use of the bar examination to limit entry into the profession, as opposed to its use as a method to assure minimal professional competence, became popular in the 1930s.  As applications (particularly from new immigrants) rose and the economy contracted, state bar associations felt pressure to control the production of new lawyers.  Between 1927 and 1934, bar passage rates fell nationally from 59% to 45%.  Many understood that bar examiners were applying an implicit quota.  

But then as law school admission (and attrition) became a significant barrier to entry, bar passage rates rose steadily from the mid-1930s through the 1970s.  Over past 25 years, they have oscillated between 65% and 70%:
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Bar admission rates vary from state to state.  There is evidence that states that control market entry with lower bar exam pass rates have higher average lawyer income.  And, not surprisingly, states with higher bar exam pass rates attract more bar applicants.  

There is some weak evidence that stricter bar admission standards result in greater professional competence.  In a comparison of restrictions on bar entry across various states, one study found that states with higher entry restrictions had higher peer ratings (according to Martindale-Hubbell, the leading directory of US lawyers), lower malpractice premiums, and fewer formal disciplinary proceedings.  Yet, as the academic ability of law school students has increased with the rising standards for admission to law school, the number of lawyers disciplined has risen faster than the size of the profession – suggesting that smarter lawyers may not necessarily be more faithful ones. 

2.3 
Citizenship, residency and character requirements 
Beyond the bar examination, state bar associations have also sought to limit entry through citizenship, residency and character requirements.  At the urging of the ABA, all states by 1948 excluded non-citizens – a limitation aimed at recent immigrants from southern and eastern Europe.  The US Supreme Court struck down the citizenship ban in 1973 as a violation of the constitutional privileges and immunities clause – the “free movement” clause of the US Constitution.  

Requirements that bar members be residents of the state, a limitation broadly enacted in the 1930s to protect in-state lawyers, not only discouraged law graduates from seeking admission outside their home state or where they attended school, but limited the movement of established lawyers.  Residency requirements were relaxed beginning in the 1960s as the legal profession became more mobile, but most states still imposed a residency requirement when in 1985 the US Supreme declared the requirements to violate the privileges and immunities clause.  

State bar associations also impose a test of “character and fitness” – a requirement that arose in the 1920s to exclude immigrants and their sons.  During the 1930s the requirement also served as an admissions quota.  The National Conference of Bar Examiners, established in 1934, was meant to facilitate character investigations of applicants.  Over time, the number of applications rejected or withdrawn because of a bad character report has remained less than 1% – mostly because of prior criminal convictions, drug use or psychological problems, and occasionally in cases involving political dissidents. The more offensive character requirements have been struck down as a violation of constitutional due process. 

2.4 
De facto barriers
In the 19th century the US legal profession was composed almost exclusively of US-born, Anglo-Saxon, Protestant white males.  Over time the citizenship, ethnic, and religious barriers established by the organized bar were declared illegal or dissolved in the face of new socio-political understandings. 

Today nearly 50% of law school students are women – who tend to come from more privileged backgrounds, have better college records than men, and do equally well in law school.   Blacks and Hispanics continue to be under-represented in law school, given their under-representation among college graduates.  Although the federal government has not subsidized legal education, as it has medical and dental education, the availability of federally-guaranteed student loans has permitted more students from diverse backgrounds to become lawyers.  

3. 
Regulation of professional activities
I

n their professional activities, lawyers are subject primarily to self-regulation under the rules of practice of the state bar associations.  The rules, formally proposed by state bar associations and approved by state supreme courts, specify the professional responsibilities of lawyers.  Across the United States, the rules are based on models promulgated by the ABA.  

This section describes the regulation of the lawyers’ professional activities.  It begins with an overview of the regulatory structures that govern the legal profession; it then turns to a description of the rules against the unauthorized practice of law; it next reviews the efforts at lawyer fee-setting, advertising and specialization.  

3.1 
Regulatory structure  

Regulation of the US legal profession arises principally under professional rules adopted by state and federal courts, with supervisory oversight delegated largely to state bar associations.   The state professional rules, based on model rules promulgated by the ABA over the past century, have achieved relative uniformity.  

ABA Model Rules.  Since 1908, when the ABA adopted the Canons of Professional Ethics, state disciplinary authorities have based their rules of professional responsibility on ABA guidelines. Although states have adopted a variety of procedural regimes to deal with lawyer discipline, the ABA has been the principal source of law on lawyer professional conduct.  

Over time, the ABA guidelines have evolved.  The original ABA Canons, mostly non-mandatory “gentlemanly” exhortations, were supplanted by the ABA Model Code of Professional Responsibility (adopted in 1969), a set of non-binding "ethical considerations" and mandatory "disciplinary rules."  The Model Code, in turn, was supplanted by the ABA Model Rules of Professional Conduct (adopted in 1983 and significantly revised in 2002), which are comprised exclusively of brief mandatory rules and more extensive commentary.  Among other things, the 2002 revisions to the Model Rules – based on proposals from the Ethics 2000 Commission– permit lawyers to act as “whistle blowers” and report client activities that threaten to cause serious physical injury or substantial financial losses. 

Ethics opinions, issued by the ABA and state and local bar associations, constitute an additional layer of self-regulation.  The opinions, based on questions propounded by lawyers seeking advice, interpret the rules of professional responsibility.  Although not binding, the opinions often are persuasive as a defense to disciplinary charges.  In addition, decisions of state bar disciplinary committees in individual cases form a body of common law.  

Today most states (47) base their rules of practice on the ABA Model Rules, though a few states continue to apply the Model Code (New York).  California remains unique; its rules are partly statutory and partly an amalgam of the Model Code and the Model Rules.  Although less uniform in their approach, most federal district courts have adopted the rules of professional conduct that apply in the state where they sit. 

External regulation.  Lawyers are also subject to regulation, though to a lesser extent, under state and federal legislation, as well as the liability rules of tort and agency law.  

Lawyers in some specialties – such as patent, tax, banking and securities practice – are subject to additional rules of professional conduct promulgated by regulatory bodies overseeing their practice.  Thus, for example, securities lawyers are subject to rules of professional conduct in proceedings before the agency, as well as in their practice advising clients on securities matters. The organized bar has complained that these regulatory rules sometimes demand greater candor than under state rules of conduct. 

There is some question, however, where the legislative and executive branches, under federalism and separation of powers principles, can intrude into the state judiciary’s exclusive authority to control those admitted to practice in its jurisdiction. On occasion, state courts have invalidated legislation (such as statutes permitting limited liability for law firms or statutes permitting nonlawyers to perform real estate closings) that intrude into court oversight of the legal profession. 

Federal and state procedural rules, adopted by legislative enactment, impose penalties on lawyers for abuse of the litigation process.  For example, famous Rule 11 (a federal rule also found in many state systems) contemplates monetary penalties or other discipline against lawyers and law firms that file court papers without a reasonable factual or legal basis.  Other rules apply to abuse in the fact-gathering (or discovery) process.  

Lawyers are subject to professional malpractice liability for failure to exercise reasonable care on behalf of their clients.  Malpractice standards, adopted through the common law method by state courts, guide and constrain lawyer behavior.  As agents of their clients, lawyers are also bound by the fiduciary duties of agency law – requiring care, obedience and loyalty in carrying out their professional responsibilities. 

The Restatement (Third) of the Law Governing Lawyers, adopted by the American Law Institute in 2000, summarizes the standards of behavior applicable to lawyers in dealing with clients under tort, contract, and agency law.  Lawyers also face civil liability to third parties (nonclients) in connection with their representation of clients – for example, if their advice results in unlawful conduct harmful to the third party. 

De-regulatory pressures.  Self-regulation of the legal profession is subject to the free movement, free expression and free competition principles of the US Constitution and the federal antitrust laws.  Over the last three decades, self-regulation has come under intense scrutiny under these principles.  

Decisions by the US Supreme Court on residence requirements, minimum fees, and lawyer advertising have catalyzed and accelerated competitive activities in the profession.  Further de-regulatory pressure has come from the consumer movement that has sought to circumvent the lawyer monopoly, particularly as to routinized transactions for which legal skills are minimal.  

Despite these de-regulatory pressures, self-regulation has held its ground.  Established lawyers acting through state bar associations have been willing to sacrifice short-term gains (such as through price competition and advertising) for long-term gains from restricting competition. For example, the legal profession has not, as yet, been compelled to ease its rules against multistate and multi-disciplinary practice, and unauthorized practice of law.  

The legal profession, though unified in its efforts to prevent outside competition, has become less unified on questions of internal competition. Larger corporate law firms, pressured by corporate clients, have been forced to become more transparent in their fee-setting.  Group legal plans have set fee schedules for lawyers providing routinized legal work.  Nonetheless, a lack of fee transparency continues to characterize the legal profession.  

3.2 
Unauthorized practice of law (reserved rights)
The boundaries of legal practice are, by their nature, murky.  Lawyers in the United States have never had a complete monopoly over the offering of representation and advice in matters with legal implications.  Although lawyers have been successful in establishing an exclusive right to represent persons in court, their monopoly over legal practice in other areas is far from complete. 

Instead, competition has come from title insurance and mortgage companies (in real estate transactions), credit and collection agencies (in collecting from nonpaying debtors), banks and trust companies (in handling trusts and wills), accountants (in business formation and ongoing activities), insurance companies (in resolving property and damages claims), and lay representatives (in representing persons before small claims courts and administrative agencies). 

The public is aware of this competitive battle, often siding against lawyers.  In one poll, 82% of the public agreed that lawyers seek to monopolize many matters, such as estate planning or tax advice, that could be handled more cheaply and just as effectively by non-lawyers.  

To protect their competitive position, lawyers have acted on a number of fronts.  First, they have obtained legislation that criminalizes the “unauthorized practice of law,” which has been defined to include giving legal advice, drafting wills, collecting assigned claims, transferring title, drawing up deeds, and appearing before courts and administrative agencies.  Although individuals may represent themselves or their own interests, anyone who provides legal services to another without an active law license commits a crime.  The legislation, which dates to the 1930s, responds to competition from outside the profession, particularly from real estate agents, court clerks, and financial companies.  

Second, bar associations have negotiated agreements with competing occupations, dividing the relevant markets between them.  The agreements include those with national organizations representing accountants, trust departments of banks, collection agencies, insurance adjusters, publishers and realtors.  For example, an agreement in California between the bar association and land title association permits title companies to complete forms, but title searches are left to lawyers.  

Third, state committees on the unauthorized practice of law have investigated complaints (always from lawyers) and have enforced the unauthorized practice rules to bring legal action against individuals and groups – seeking injunctions, citations for criminal contempt, and criminal convictions.  

These protective activities have not gone unchallenged.  In many states, realtors and title insurance companies have obtained legislation and even constitutional amendments that permit them to complete forms and conduct title searches in real estate transactions.  After the US Justice Department in the 1970s investigated some of the state market division agreements, the state bar associations rescinded their agreements and the ABA repudiated its national agreements with architects and publishers.  In addition, many states have disbanded their committees on unauthorized practice of law, leaving enforcement to haphazard enforcement by local prosecutors.

In addition, state government and consumer groups (including on the Internet) have created how-to manuals and form books for individuals and small businesses that circumvent the need for a lawyer.  Nolo Press, the first do-it-yourself legal publisher, explains that its books and software "are clearly written and regularly updated ... to help you understand and tackle your affairs without hiring a pricey professional."  Internet Legal Research Group, which offers more than 2000 free legal forms online, promises that its forms are adapted for state-specific use.  Forms designed for small businesses cover such topics as sales contracts, lending arrangements, copyright, business organizations, credit collection, employment, real estate transactions, protection of rights, and assignments of rights.  Forms for personal use include estate planning, marital and family matters, immigration, name changes, powers of attorney, and health care.  

Challenges to consumer groups publishing these materials have been unsuccessful.  In the 1980s the Texas bar committee on unauthorized practice of law sought injunctions against HALT (Help Abolish Legal Tyranny) for publishing forms and books to enable laypersons to conduct real estate transactions, probate estates, and handle other legal matters on their own.  Nonetheless, although enforcement has not been uniform, court proceedings have been successful against individuals (legal secretaries, paralegals, and other laypersons) who assisted in filling out forms in routine legal transactions, such as adoptions, uncontested divorces, personal bankruptcy and immigration petitions.  

Another result of the consumer movement has been an increase in the number of simple legal matters conducted pro se.  According to a study in Arizona commissioned by the ABA on self-help in uncontested divorces and personal bankruptcies, self-help varies inversely with complexity.  The presence of children and duration of the marriage in divorce cases, or assets over $5000 in bankruptcy, reduced the likelihood of self-help.  Moreover, the case files suggested that self-help did not worsen the outcome for the parties or increase the judicial workload.  

3.3 
Multistate and international practice
Admission to practice in one state does not permit practice in other states.  Each state maintains exclusive control over legal practice in that state, and lawyers must be admitted to each state in which they regularly practice.  Even when clients authorize their out-of-state lawyer to provide legal services in a jurisdiction where the lawyer is not licensed, the agreement is invalid.  Legal challenges to this interference with interstate mobility – both under the privileges and immunities clause and the commerce clause – have been unsuccessful. 

Out-of-state lawyers may practice in a state only if admitted either on the same terms as other applicants or on a reciprocal basis, usually involving practice for at least 5 years in another jurisdiction.  About half the states allow reciprocal admission, provided the applicant has passed the applicable multistate components of the bar examination.  Unless admitted on a reciprocal basis, a lawyer wishing to practice in multiple states is thus forced to take additional bar examinations.  This impediment discourages most lawyers to seek multiple admissions, unless they move or have a significant practice in more than one state.  Recent law graduates are often advised to take more than one bar examination while the subjects covered on the exams are still fresh in their minds.  

States once imposed a residence requirement, forcing lawyers who sought to move their practice to establish residence in the new jurisdiction for a significant period and abandon their existing practice.  In 1985 the Supreme Court struck down the requirement as a violation of the privileges and immunities clause. States have continued, however, to seek to prefer in-state residents – with varying success. 

Lawyers can avoid the restrictions on multistate practice in litigation by having their client hire local counsel, who can then recommend that the out-of-state lawyer be admitted pro hac vice. (No temporary permission exists for non-litigation representation.)  This courtesy is within the discretion of the local court and sometimes available only if reciprocal courtesy is extended in the out-of-state lawyer’s home state.  Although regularly granted, permission is sometimes denied – particularly in cases involving celebrity lawyers. 

In addition, lawyers with a federal practice (such as bankruptcy, tax, securities, immigration, federal criminal defense) may practice in any state.  The ABA’s model rules of conduct were recently liberalized to clarify that state licensing jurisdiction does not extend to lawyers who engage in a multistate practice as authorized by federal law.  

Large law firms can circumvent the limitations on multistate practice by setting up branch offices with lawyers admitted in various states, thus permitting a “team” of the firm’s lawyers to represent clients across state borders.  Corporations have accomplished the same result by staffing their multistate legal departments with in-house counsel licensed in various states.  

Lawyers qualified to practice in other countries also are subject to the requirement of in-state admission.  This means that foreign lawyers must attend and graduate from a law school in the United States and pass a state bar examination.  Today about one-third of the states, including notably New York, permit foreign lawyers who have earned a Master of Laws (LLM) degree from a US law school to be admitted on passing the state bar examination.  In recent years about 3500 bar applicants (more than 90% in New York) have been foreign law graduates with a US LLM; about 38% have passed the bar examination. 

In some states, foreign lawyers may practice as “foreign law advisors” and provide advice on their country’s law or international law, but cannot appear in court.  

3.4 
Fee schedules
During the 1930s, in response to a sharp decline in demand for legal services, many state and local bar associations promulgated minimum fee schedules.  Enforcement was spotty, and the schedules served mostly to stigmatize low-status practitioners.  

By the 1960s about half the states and nearly 700 local bar associations specified minimum fee schedules.  Although most lawyers did not follow the schedules, many in fact used them as the predominant means of setting fees.  In studies of lawyer fees during the period, little variation was found in either hourly rate or total fees charged in similar matters.  

In 1975 the Supreme Court ruled that minimum fee schedules violated the federal antitrust laws. The Court held that a local bar fee schedule, enforced by the state bar association without active supervision by the state supreme court, violates the prohibition against unreasonable restraints of trade.  The Court rejected the argument that the terms “trade” and “commerce” in the antitrust laws do not encompass the legal profession.  

The effect of the Court’s decision was mixed.  A study of fees charged in estate settlements showed that prices generally became more varied and declined after the Supreme Court’s decision.  It also found a rise in fees for smaller estates and a decline in fees for larger estates, which before had subsidized smaller estates.  

Information on lawyers’ fees remains opaque, with few lawyers advertising specific fee information.  Although some lawyers advertise flat fees in personal bankruptcy or uncontested divorces, advertising specific fee information is unusual.  Neither state bar associations nor the ABA collect information on lawyers' fees.  In fact, antitrust rules against industry groups collecting and sharing sensitive price information among members -- a device used in some industries to engage in covert price-setting -- may prevent the collection of such information. 

Fees are determined by one or more methods: (1) hourly fee, often broken down in 1/10 hour increments; (2) a fixed fee for routine work, such as the purchase or sale of a home or writing a simple will; (3) percent of recovery (contingency fee) in cases of personal injury, workers’ compensation, or securities fraud class actions.  Fees vary widely, though rigorous studies of fee methods and disparities are virtually non-existent.  Anecdotal evidence comes from informal surveys, such as one by a reporter who posed as a potential client with a simple problem and received fee estimates from New York legal clinics ranging from $45 to $2122.  

Today rules of professional conduct specify that fees should be “reasonable,” listing eight factors for determining reasonableness.  The rules do not recommend specific fees.  In general, most states do not require that fee agreements be in writing, though the ethics rules state that a writing is preferable.  Nonetheless, some states require that certain fee arrangements (such as contingency fees) be in writing. 

In general, state bar rules have not set maximum fees.  As a result, in some highly publicized cases, lawyers who have negotiated the settlement of large class actions (such as tobacco litigation against cigarette manufacturers) have received contingency fees equivalent to up to $1 million per hour.  Corporate lawyers who advise companies in takeover fights often bill for their services not by the hour, but based on the multi-million dollar results.  Efforts to cap legal fees have come from both federal and state legislation – mostly aimed at limiting fees earned by personal injury lawyers.  For example, the Federal Torts Claims Act sets maximum contingency fees at 25% of the judgment.  State rules, adopted by many state supreme courts, specify maximum contingent fee schedules, capped according to the size of the award.  

3.5 
Advertising 
The US legal profession has long viewed lawyer advertising with suspicion.  In the first ethics code promulgated by the ABA in 1908, advertising was prohibited.  Similar prohibitions were established by state bar associations, which often formed committees to investigate and discipline lawyer publicity.  In fact, much of the focus of professional self-regulation during the first part of the 20th century was on limiting promotional activities by lawyers.   

The brunt of the restrictions on advertising has fallen on solo practitioners and small law firms.  Large law firms can use established relationships with corporate clients, which they extend through social interaction.  Marketing in many large firms is accomplished with partners (known as “rainmakers”) whose purpose is to use their business and social contacts to attract business to the firm.  In addition, although the risk of securities and corporate liability has discouraged the practice, law firm partners would often sit on the board of directors of the firm’s more important corporate clients.  

Solo and small-firm practitioners dealt with the prohibition against advertising by joining social, religious and community organizations to establish contacts, running for political office (sometimes with the purpose of being unsuccessful), and registering with lawyer referral services. Small-practice lawyers with a real estate practice would rely on a referral relationship with banks or other mortgage lenders. Sometimes, in disregard of the prohibition, lawyers would hire intermediaries to obtain criminal defense work or personal injury cases.  

In 1977 the US Supreme Court struck down the ban on lawyer advertising (though not the rules against solicitation) as an infringement of free speech.  The case, Bates v. State Bar of Arizona, arose when a legal clinic established by two young Arizona practitioners deliberately advertised their services.  When disciplined, they challenged the bar rules against advertising as violation of their free speech rights under the First Amendment.  

The Supreme Court's decision, however, did not fully de-regulate lawyer advertising.  After the decision, many states continued to restrict lawyers’ attempts to obtain business through advertising, direct solicitations, client referrals, and statements about credentials.  Even after Bates, bar associations have continued to regulate and discipline lawyer advertising and soliciting.  Cases have regularly reached the Supreme Court, which has permitted some regulation.  

For example, the Court has ruled that lawyers can be prohibited from soliciting prospective personal injury clients in person, to protect the clients from vexation and to protect the profession from a reputation of being avaricious. Similarly, the Court has upheld a bar rule imposing a 30-day ban on attorney solicitation letters to accident victims and their family members, given the substantial interest both in protecting the privacy of personal injury victims and in preventing the erosion of confidence in the profession. 

But most of the post-Bates decisions have sided with free communication by lawyers, so long as the communication is truthful and non-deceptive.  Communications can take the form of letters to potential clients known to face particular legal problems, printed advertisements with advice regarding the legal rights of potential clients, and newspaper ads listing prices for uncontested divorces and adoptions, personal bankruptcies, and name changes.

Despite guidance from the Supreme Court, state rules on lawyer advertising continue to be disparate and often unprincipled.  For example, in Iowa a television advertisement can include a single non-dramatic voice making laudatory statements, but cannot include background sound or visual displays.  

The profession’s attitudes toward advertising have evolved.  Soon after Bates a survey of lawyers in different parts of the country found that 53% opposed advertising in print, 99% opposed radio and television advertising; 53% thought only the bar association should be allowed to advertise; 60% thought public confidence would be impaired; and 85% believed stringent regulation would be necessary.  Younger lawyers favored price information, while older lawyers did not.

Over time, lawyers have responded to the de-regulation of advertising.  In the 1980s, the number of lawyers who advertised rose from less than 5% to more than 20% in many states.  The trend continued in the 1990s, as larger firms also increased their marketing.  

The effect of lawyer advertising, according to government and academic studies, has been to reduce the price of legal services.  The prices of routine services like wills, personal bankruptcy, and uncontested divorces vary inversely with the amount of advertising.  

Today advertising by lawyers – in newspapers, telephone directories, radio and television commercials, and on the internet – has made lawyers much more familiar to the US public.  Some law firms rely on advertising to identify and attract clients in personal injury cases, workers’ compensation claims, and family matters.  For many lawyers, however, business and personal relationships remain the mainstays of their business. 

3.6 
Specialization
Generally, lawyers need not obtain special licensing or certification to practice in particular areas of law.  (There are a few notable exceptions, including patent practice.)  Thus, for example, litigation lawyers and transactional lawyers have no formal distinction in education, bar licensing, or even continuing legal education requirements.  

There have been two strong trends toward lawyer specialization.  First, as law has become more complex and large law firms have become departmentalized, lawyers have come to concentrate in particular areas of practice.  The trend over the past 50 years has been toward practitioners who see themselves as specialists or as generalists with a particular emphasis.  This is especially true in some substantive areas.  For example, most prosecutors, intellectual property attorneys and corporate tax lawyers are highly specialized – that is, they devote more than half their time to a single area of practice.  On the other hand, lawyers who practice family law, personal real estate, probate, and general corporate work are usually generalists who do not specialize in a specific area.  

Second, to distinguish themselves and gain a (perceived) competitive advantage, some lawyers seek certification in specialized areas – such as matrimonial law, estate planning, immigration, products liability litigation, medical malpractice litigation, taxation.  Some of the certification programs, such as those offered by the National Board of Trial Advocacy, are informal. 

Since the 1970s a handful of states offer formal certification of specialization.  The state programs permit lawyers who meet minimal requirements to designate themselves as specialists.  For example, in Florida a “real estate specialist” must have practiced in the area for 5 years, obtain references from 3 lawyers in the area, devote 70% of his time to the area, and annually take 20 hours of continuing legal education.  A few programs require that specialists pass an examination.  

In 1990 the Supreme Court ruled that state bar rules against advertising could not be used to discipline a lawyer for including in his letterhead a reference to his certification by a national trial lawyers association.  The Court ruled that bar associations concerned about lawyer advertising of certifications being misleading can require greater disclosure, screen the certifying organizations, and have lawyers include disclaimers. 

Most states, however, do not have formal specialist programs.  And even when available, few lawyers (no more than 10%) have sought specialist status. Some lawyers see certification as a gimmick that tarnishes their professional reputation; others worry that specialist certification may imply a higher standard of competence, and thus greater malpractice exposure.  

3.7 
Multi-disciplinary practice
Most state ethics rules once limited lawyers to offering clients only legal services.  The rule is often disregarded, particularly by small-practice lawyers who engage in ancillary services such as real estate brokerage or sale of insurance.  Today the ABA rules of professional conduct, and most state ethics rules, omit these prohibitions and permit lawyers to offer non-legal services, including investment counseling, public relations advice, and financial management.  

State ethics rules, however, continue to prohibit lawyers from sharing fees with non-lawyers and prohibit any law practice where a non-lawyer has an ownership interest in the practice. This prohibition against multi-disciplinary practice precludes, for example, a law firm merging with an accounting firm under a joint ownership structure. Other possibilities include full-service bankruptcy firms offering accounting, factoring and receivership services, or environmental firms offering detection, evaluation, engineering, clean-up, monitoring, and even certification services.  

Before the financial and accounting scandals that came to light in the early 2000s, there was much talk about easing the rule against multi-disciplinary practice.  Some state bars, importantly the Bar of the District of Columbia, adopted new rules that dropped most of the prohibitions against splitting fees with non-lawyers and permitted non-lawyer ownership of law practices.  In 2000 the ABA rejected the recommendations of a commission appointed to consider the matter.  The main concern was the conflicts of interest that might arise in a multi-disciplinary practice when, for example, firm lawyers are called to advice on legal compliance while accountants in the same firm are asked to recommend accounting strategies at the edge of the law. 
4. 
Professional duties and lawyer discipline 
S

elf-regulation is often said to characterize a profession.  The specialized knowledge of professionals, and the trust reposed in them, argues for regulation only by those who can appreciate the special responsibilities of the profession.  

Lawyer discipline has not been effective to quell public perceptions that many lawyers are unethical and put their interests ahead of their clients’ interests.  In public surveys, about half feel that lawyers are dilatory, fail to keep clients informed, take work for which they are unqualified, or overcharge.  These complaints are largely ignored in the legal disciplinary process, whose focus has been on financial improprieties and lately substance abuse by lawyers. 

Studies of lawyers’ awareness of the rules of practice also raise doubts about the effectiveness of self-regulation to induce attitudes of professionalism.  For example, a survey of lawyers in 1984 asked about fee-splitting, the practice of one lawyer compensating another for forwarding business – a practice illegal in 46 of 50 states, unless proportional to the work done and approved by the client.  Most lawyers (62%) approved of fee-splitting if the amount was reasonable, and many (40%) mistakenly thought the practice was permitted without client consent.  Similar surveys indicate that lawyers in litigation regularly employ delaying tactics to obtain more favorable settlements, a practice specifically forbidden and subject to court sanctions.  Other studies indicate that few lawyers report that they have refused work because it conflicted with their personal or moral values.  

Lawyer ignorance of ethics rules is matched by client ignorance.  Few clients (in one survey, only 13%) are aware of bar disciplinary procedures in cases of lawyer inattention or misconduct.  Often clients lack an understanding of what lawyers are supposed to do.  Nonetheless, most grievances against lawyers are filed by clients.  Lawyers uniformly state a reluctance to report improprieties by fellow practitioners, particularly in rural areas.  To the extent lawyers report ethical violations it is often to gain a tactical advantage in litigation, for example to remove a conflicted law firm or to prevent the introduction of evidence improperly obtained. 

This section describes the procedures and substance of disciplinary actions against lawyers, the regulation governing handling of client funds, the mechanisms meant to assure lawyer competence, and private malpractice lawsuits against lawyers.  In sum, lawyer conduct is subject to control by (1) fellow lawyers, particularly in law firms, (2) bar disciplinary committees, (3) insurance companies writing malpractice coverage, (4) judges supervising lawyer conduct in litigation, and (5) courts hearing malpractice cases. 

4.1 
Disciplinary proceedings 

Disciplinary functions. Disciplinary procedures against lawyers vary widely from state to state.  In some states only the state supreme court is empowered to hear grievances, conduct investigations, hold hearings, and impose sanctions.  In other states, the disciplinary function is delegated to the unitary bar association, with serious sanctions (such as disbarment or suspension) left to the state supreme court.  In states with voluntary bar associations, the bar association often can only bring grievances to the attention of the state supreme court and lacks any formal information-gathering authority. 
Disciplinary process.  In most states, disciplinary panels are composed entirely of lawyers.  In a handful of states, however, non-lawyers are members of the governing board. 
Professional standards.  State disciplinary authorities focus on specific acts of lawyer misconduct.  Lawyer incompetence and slackness, though the most frequent complaint by clients, are rarely the basis for lawyer discipline.  Instead, dissatisfied clients are left to grouse or bring malpractice claims.  

State disciplinary authorities rely on ethics opinions issued by state bar associations, and in some states the opinions have binding effect.  Concerns that associations of lawyers interpreting the rules that apply to lawyers might be anti-competitive have led some bar associations to leave issuance of ethics opinions to the state supreme court, which is exempt from antitrust scrutiny 

In response to the corporate and accounting scandals that came to light in the early 2000s, the ABA changed is ethics rules to require that lawyers representing a corporation (and other private organizations) report up the corporate ladder to prevent or correct wrongdoing by corporate officials.  In addition, the ethics rules now permit lawyers to disclose corporate wrongdoing to outside authorities, if necessary to prevent serious injury to the corporation.  

History of lawyer discipline.   The history of lawyer discipline in the United States has been one of laxity.  Lawyers are reluctant to discipline fellow lawyers.  For example, among the few bar associations that kept records of discipline procedures before 1950, the bar association of New York City from 1905-1950 sanctioned less than 1% of lawyers against whom complaints were lodged. Most complaints were dismissed without a hearing, and most of the complaints heard were dismissed without punishment.  Disbarment and suspension were rare, often occurring only after an independent felony conviction.  Histories of lawyer discipline in other jurisdictions, where available, show similar patterns.  

In recent decades, although complaints against lawyers have increased faster than the number of lawyers, the disciplinary process still dismisses more than 90% of complaints with little or no investigation.  If a complainant does not respond to mailed inquiry, the case is closed – without more.  Studies show discipline remains rare.  Fewer than 1% of lawyers accused of professional misconduct receive court-imposed sanctions, generally suspension or disbarment.  For example, the total number of lawyers disbarred between 1974 and 1983 was less than 0.5% (and suspended less than 1%) of practicing attorneys.  

Transparency of lawyer disciplinary procedures varies significantly from state to state. In most states, proceedings remain secret, except when a serious penalty is imposed.  Thus, the public generally cannot learn about prior complaints or disciplinary action taken.  A few states issue annual reports with the names of publicly disciplined lawyers and a description of their misconduct.  

Sanctions vary significantly from state to state.  Some states automatically disbar a lawyer who has stolen client funds, but most states do not.  In many states lawyers who are disbarred are later re-admitted or gain admission in another state, even though recidivism is common among lawyers who are suspended or disbarred .   

The disciplinary process in the United States has been focused primarily on marginal lawyers and law firms.  Bar associations have especially targeted lawyers who solicit clients in personal injury cases (“ambulance chasers”), in some states even proposing legislation that would impose criminal sanctions for such conduct.  Sole practitioners have also been targeted, with more than 80% of disciplinary proceedings in some jurisdictions against them even though they constitute less than 50% of all lawyers.  

4.2 
Handling of client funds
In certain practice areas it is common for lawyers to handle clients’ funds.  For example, lawyers engaged in real estate practice regularly receive and disburse client funds in the closing of real estate transactions.  

Historically, state bar associations policed lawyer trust accounts only weakly.  In cases of lawyer misconduct, clients were left to pursue their remedies against the lawyer.  Today state bar associations have detailed rules on the handling of clients’ funds, and mishandling of client funds is the most common reason for lawyer disciplinary sanctions.  In addition, all state bar associations have created client security funds to reimburse clients in the event of lawyer bankruptcy or fraud. 
Client security funds have been criticized for being-underfunded and overly restrictive.  Many have ceilings of $5000 to $20,000 per claim, and claims are paid only after the lawyer has been formally disciplined.  The result is that fewer than half the claims result in payment, and fewer than two-thirds of these are paid in full.  Client security funds are funded by interest on lawyer trust accounts, which often results in them being underfunded.  

4.3 
Lawyer competence 
The output of self-regulation, in theory, is lawyer competence: courtesy, responsiveness, cost efficiency, speed and success.  Measuring lawyer competence is elusive.  Few studies attempt to correlate such things as bar entry requirements, ethics rules, or disciplinary standards to actual professional competence of lawyers.  For example, no studies look at whether law students with weak admission indicators (LSAT scores and college grades) are more or less competent than law students with high indicators.  Likewise, although most law graduates pass the bar examination, no studies seek to correlate scores earned on the bar examination (or applicants who took the exam more than once to pass) with competence in practice.  

Peer review.  In larger law firms and other institutional settings, junior lawyers are subject to regular monitoring of their professional development.  Advancement (particularly becoming a partner) depends on these quality reviews.  In addition, peer review has lately extended to partners, both to protect against potential malpractice claims and to ensure client satisfaction.  But often peer review focuses not on professional competence, but rather the ability of the lawyer to attract business or to exploit political connections.  

In other settings, particularly for lawyers with a solo practice or in smaller law firms, supervision and peer review are virtually non-existent.  Most practicing lawyers do not experience the supervision and peer review that are part of large-firm practice.  

Client oversight.  Client oversight varies widely.  Business clients, particularly corporate legal departments, exert significant oversight of lawyer performance.  Over the past 20 years, in-house corporate lawyers have come to regularly review the quality and cost of legal work by outside lawyers.  Although the pattern of using one outside law firm persists, it has become less common, and it is not unusual for corporate clients to seek second opinions, to change law firms in search of value, to hire different law firms for different tasks, or even to hire law firms specialized in auditing other firms’ legal fees.  Corporate legal departments engage in regular comparative shopping, often asking for bids from law firms for particular work or even giving identical tasks to multiple law firms to compare their quality and cost.  

Individual clients, who are usually not repeat customers for legal services, rarely seek second opinions or change lawyers.  Instead, individuals tend to rely on a single lawyer who they have come to trust for legal services as the occasion arises.  Nonetheless, complaints to bar disciplinary bodies tend to revolve around matters of professional competence, in order:  failure to keep the client informed, excessive or undisclosed fees, inadequate advocacy, and failure to follow instructions. 

Judicial oversight.  Lawyers whose practice involves litigation before courts and administrative agencies are subject to quality control by the forums.  Judges can hold lawyers in contempt, though this happens rarely and only for egregious errors or misconduct during a litigation.  There are, nonetheless, regular stories of judges who actively discipline lawyer over-reaching in cases of excessive fees, unnecessary services, or tampering with evidence. Whether judges are sufficiently pro-active is open to debate, with many complaining that judges do not initiate disciplinary proceedings often enough.  

Besides judicial-initiated oversight, rules of procedure in federal and state courts permit opposing parties to bring professional excesses to the attention of the judge.  Rule 11 of the federal rules of civil procedure authorizes the judge to sanction lawyers (and law firms) for filing papers and making arguments that lack factual or legal support, or to delay or otherwise abuse the litigation process.  Judges have imposed substantial fines (which once regularly went to the other party) for frivolous, unfounded or dilatory actions.  In fact, Rule 11 was amended in 1993 to make the imposition of sanctions discretionary, rather than mandatory, and to have fines paid to the court rather than the other party because of the over-use of the rule as a tactical device between opposing lawyers.  

Besides courts, administrative agencies also have the power to sanction lawyers who appear before the agency.  Instances of disbarment or other administrative sanctions, however, are rare.  Recently, in a significant act of federal oversight over the legal profession, the Securities and Exchange Commission now requires securities lawyers who work for a corporate client to report violations of the securities laws or other corporate misconduct to the corporation’s general counsel.  If appropriate remedial steps are not taken, the lawyer must then take the matter to the company’s CEO or board of directors.  The SEC is considering whether to extend this “up the ladder” reporting obligation to informing the SEC of unabated internal misconduct. 

Continuing legal education.  Continuing legal education (CLE) is now required in most states.  To maintain a law license, lawyers must each year attend legal education courses and seminars, and earn a specified number of educational credits.  Although the legal profession (compared to the medical profession) was slow in mandating that lawyers update their legal skills and knowledge, there has been a steady movement since the 1970s to mandate continuing education.

Typically, state bar rules require that lawyers each year earn between 12-15 hours of CLE credit, of which about one-third must relate to topics on professional responsibility and substance abuse.  To help lawyers fulfill their CLE requirement, a cottage industry has developed (in and outside the bar associations) to provide practicing lawyers a broad variety of educational choices.  Unlike law students, practicing lawyers have ample resources to pay for their education expenses, with the further benefit of tax-deductibility.  It is not unusual for education seminars to be offered at golf and vacation resorts, and even on cruise ships.  

The value of CLE has been questioned.  CLE credits generally are granted on the basis of physical presence; there are rarely exams or other attempts to measure professional benefit.  At most, attendees are asked to complete surveys indicating whether the programs, topics and speakers were effective.  Although lawyers report that attendance at CLE sessions increases their competence, there are no studies that seek to correlate CLE attendance, types of programs, or coverage and indicia of improved competence.  

Malpractice insurance oversight.  Most lawyers carry malpractice insurance, and some states make such insurance mandatory.  Although there is no evidence that malpractice insurance stimulates greater or lesser care among lawyers, insurance companies providing such insurance have advised lawyers on ways to limit liability exposure.  In addition, lawyers who have had to pay malpractice claims find it more difficult to obtain coverage.  

4.5 
Professional malpractice.  
Lawyers’ interests often diverge from their clients.  Lawyers often seek a fee, their clients a result.  Even when a lawyer represents a client on a contingent basis (as in personal injury cases), the lawyer will have incentives to engage in only perfunctory efforts and settle the case quickly.  Malpractice claims – when a client alleges in court that the lawyer’s negligent or intentional conduct did not meet the standards of professional competence and caused provable damages to the client – are a powerful device for aligning lawyer interests with their clients.  

Historically, malpractice suits against lawyers were rare.  Clients dissatisfied with their lawyer’s performance found it difficult to seek compensation.  To bring a malpractice claim, clients first had to find a lawyer willing to sue a fellow lawyer and then find a lawyer expert willing to testify that the targeted lawyer failed to live up to the minimum standards of the profession.  In addition, the client had to show that the targeted lawyer’s misconduct or incompetence led to the client’s losses, often resulting in two cases in one (the malpractice claim and the claim that the bungled claim had merit).  Given these obstacles to malpractice accountability, lawyers rarely carried malpractice insurance.  

As the number of lawyers increased in the 1960s, and personal contact among members of the bar diminished, malpractice suits became more common.  In addition, judges became more willing to entertain lawyer malpractice suits and to award damages.  In the 1970s malpractice premiums tripled, and the number of lawyers carrying malpractice insurance grew rapidly, particularly for lawyers in law firms.  For example, in one study in 1982 of malpractice coverage, 65% of solo practitioners and 100% of lawyers in firms of 5 or more had such insurance. Even judges buy malpractice insurance to cover attorney fees for complaints in administrative hearings.  

The rate of malpractice lawsuits varies widely.  In California, reported rates are as high as 15 annual malpractice lawsuits per 100 lawyers.  Other states report that no more than 5 of 100 lawyers has ever been sued.  An analysis of 25,290 malpractice claims during the 1980s revealed that small-firm are more likely to be sued than sole practitioners or large-firm lawyers, taking into account the proportionate representation of each in the profession:

	
	Malpractice defendants
	Total 

lawyers

	Sole practitioners 
	35.6%
	48.6%

	Small-firm (2-5 lawyers)
	43.6%
	22.4%

	Medium-firm (5-30 lawyers)
	18.8%
	19.0%

	Large-firm lawyers (30+ lawyers) 
	2.0%
	10.0%


About 4 in 5 malpractice claims arise out of litigation (or the failure to file a timely action).  The study also found that personal injury and real estate lawyers are more likely to be sued than lawyers in other areas of practice.  Most claims were resolved for less that $1000, but payouts above $1,000,000 were not uncommon (particularly in cases involving securities work and representation of investment firms).  From 1975 to 1985, average payouts increased fourfold, from $11,936 to $43,575. 

As malpractice rates have risen and some of the main malpractice insurance carriers have stopped writing policies for lawyers, lawyers formed their own “captive” insurance companies.  One of these companies (Attorneys Liability Assurance Society) insures about 40% of larger law firms with 40 or more lawyers.  Another response to rising insurance rates has been that some lawyers have discontinued coverage.  In response, some states have made malpractice insurance mandatory. 

Insider trading.  Lawyers are also subject to the prohibition against abusing client information through insider trading.  Under the federal securities laws, any person in a position of trust or confidence is prohibited from securities trading on the basis of material nonpublic information of which the person becomes aware by virtue of his position.  Lawyers have been frequent targets of federal criminal investigations and indictments for insider trading.  In fact, the Supreme Court decision extending US insider trading law to trading by those who lack a formal relationship to the company in whose shares the trading occurs – under a “misappropriation” theory – involved a lawyer who had obtained information that a client of his law firm intended to make a takeover bid for another company.  

5. 
Conclusion
Autotomy (au-TOT-uh-mee) noun

Autotomy is nature's gift to some animals to help them escape when under attack or injured. A lizard being chased will drop its tail and slip away. The detached tail continues to wriggle, distracting the predator, while its former owner flees to safety.
R

egulation of the US legal profession – of, by and for lawyers – is decidedly ex ante.  To be licensed and practice law, lawyers must graduate from law school, pass a series of bar exams, prove their character and fitness, and attend continuing legal education courses.   Lawyers then become subject to an array of rules of professional conduct that prescribe their dealings with clients, their activities in the profession, and their ongoing professional competency.  Rather than employing ex post mechanisms to weed out unqualified practitioners, the profession has relied primarily on ex ante entry barriers and prescriptive rules of conduct. 

By most accounts, self-regulation has been designed largely to benefit the legal profession – particularly the profession’s elite. The history of self-regulation revolves around the profession’s responses to increased competition, both external and internal – not to public demands for greater competence, availability, or affordability of legal services. In fact, the profession’s entry barriers, rules of practice, and disciplinary mechanisms have fallen most heavily on marginal entrants and small-time practitioners.  Big-time practitioners, in large law firms and corporate legal departments, find an open door into the profession, ready means to evade the limitations on lawyer advertising and multistate practice, and de facto exemption from disciplinary scrutiny.  

Self-regulation has not been monolithic.  Under pressure from courts and federal antitrust regulators, parts of the edifice of self-regulation have crumbled.  The prohibition against advertising and minimum fee schedules have been invalidated by the courts; the restrictions on non-resident lawyers have been declared illegal; and the bar has discontinued its market sharing agreements and its policing of the unauthorized practice of law.  

Two consequences of these de-regulatory pressures are noteworthy.  First, as parts of the regulatory structure had been dismantled, no perceptible harm has come to the public.  In fact, opening the profession to competition (making it more a business) has seemed to improve access and to lower costs. Small-time practitioners, responding to the greater opportunities to advertise and solicit clients, have reduced their fees and widened the distribution of their legal services.  Big-time lawyers, though relatively unaffected by these de-regulatory activities, have found themselves pressured by an increasingly vigilant and sophisticated client market composed of savvy corporations and wealthy individuals.  

Second, the  profession has responded to deregulation not by seeking to re-regulate, but rather by accepting and adapting to the changed environment.  For example, when lawyers were told that they were becoming too zealous in their representation of clients, the profession instituted in the 1990s a campaign of voluntary “professionalism” to soften its edges.  When the public accused lawyers of over-protecting their market turf, the profession desisted from its initial opposition to legal service groups and dropped its attempts to extend market control through enforcement of unauthorized practice rules.  When academic critics accused the profession of being indifferent to the poor, the profession sought to protect the funding for legal aid clinics and to broaden the profession’s pro bono programs.  

In short, self-regulation of the US legal profession has proved remarkably resilient.  Ultimately, whether self-regulation can be justified raises two questions.  First, is regulation of lawyers – particularly ex ante regulation – really necessary?  Second, if necessary in some regards, is the profession itself the most suitable regulator?  

But whether regulation of the US legal profession is necessary or reform desirable raises laden questions for another day.  After all, this paper set out to be descriptive, not prescriptive.  

BIBLIOGRAPHY

* * *

Throughout

Books

· Richard L. Abel, American Lawyers (1989) (seminal work that offers historical and sociological study of US legal profession and its ongoing efforts to control market for legal services) 

Bar materials


· American Bar Association, ABA Section of Legal Education and Admission to Bar, Legal Education and Professional Development - An Educational Continuum, Report of the Task Force on Law Schools and the Profession: Narrowing the Gap (Chicago 1992) (known as “MacCrate Report,” provides overview of profession and legal education and recommends that law schools place greater emphasis on practical skills) 

· American Bar Association, ABA Model Rules of Professional Conduct (as amended August 2002), available at  http://www.law.cornell.edu/ethics/aba/ (rules on lawyer responsibilities, client-lawyer relationship, lawyer’s role as counselor and advocate, transactions with non-clients, law firms, public service, advertising, professional integrity)

· American Bar Association, Lawyer Demographics (2004), available at 
http://www.abanet.org/marketresearch/lawyerdem2004.pdf (summary of information on gender, age, race/ethnicity, law students, practice settings, private practitioners, and law firm size; drawn largely from The Lawyer Statistical Report of the American bar Foundation)

· American Bar Foundation, The Lawyer Statistical Report: The Legal Profession in 2000 (2004), available at http://www.abf-sociolegal.org/lawstat.html (comprehensive report on lawyer demographics)

Articles
· Benjamin Barton, An Institutional Analysis of Lawyer Regulation: Who Should Control Lawyer Regulation – Courts, Legislatures, or the Market, 37 Georgia L Rev 1167 (2003) (arguing that state court judges, given their close ties to and dependence on lawyers for campaign contributions, are captured by profession; state legislatures and Congress are more likely to respond to public concerns and regulate profession meaningfully) 

· John S. Dzienkowkski, Book Review: The Regulation of the American Legal Profession and Its Reform, 68 Tex. L Rev. 451 (1989) (reviewing Abel’s book)

· Thomas D. Morgan, The Impact of Antitrust Law on the Legal Profession, 67 Fordham L Rev 415 (1998) (xx) 

· Ronald D. Rotunda & John S. Dzienkowski, Legal Ethics: The Lawyer’s Deskbook on Professional Responsibility (2005-06 ed. ABA)

· Deborah Rhode, In Interests of Justice (Oxford Univ. Press 2000) (asserting profession should become aligned toward ideals of justice, recommending specific regulatory reforms) 

* * *

Section 1
Books
· Mary Ann Glendon, A Nation Under Lawyers (Harvard Univ Press 1996) (criticizing big-firm lawyers, over-bearing judges, and often-irrelevant law education) 

· Deborah Rhode, Ethics in Practice (2000) (describing economics of legal practice and how it contributes to lawyer unhappiness) 

· Stephen Gillers & Roy D. Simon, Regulations of Lawyers: Statutes and Standards (2005) (collection of relevant ethics rules) 

· North Carolina Bar Ass'n, Report of the Quality of Life Task Force and Recommendations (1991)

Articles
· US State Department, Lawyers, Litigants, and Interest Groups in the Judicial Process (available at usinfo.state.gov/products/pubs/legalotln/lawyers.htm) (overview of US legal profession, with emphasis on roles of lawyers)

· Jon Bauer, The Character of the Questions and the Fitness of the Process: Mental Health, Bar Admissions and the Americans with Disabilities Act, 49 UCLA L Rev 93 (2001) (describing character and fitness criteria, and criticizing questions about mental health) 

· Roger C. Cramton, Delivery of Legal Services to Ordinary Americans, 44 Case W Res L Rev 531 (1994) (finding crisis in provision of legal services to poor; arguing that clients who cannot afford big-time lawyers are priced out of market by entry barriers and conduct regulation)

· Alison Frankel, Am Law 100: Veil of Tiers, The American Lawyer (29 Jun 2004) (describing partner earnings in 100 top-grossing firms in 2003, as well as increasing numbers of non-equity partners) 

· Marc Galanter, The Coming Demographic Transformation of the Legal and Its Implications for the Provision of Legal Services, 1999 Wisconsin LRev 1081 (1999) (describing aging out of profession, and statistics that legal profession is devoted mostly to serving organizations, not individuals)

· Daniel R. Hansen, Note, Do we Need the Bar Examination?, 45 Case W Res L Rev 1191 (1995) (describing current bar examinations’ focus on legal doctrines, at expense of legal practice)

· National Association of Law Placement, Market for New Law Graduates Steady – Hovering around 89% for Third Year, www.nalp.org (2004) (describing initial employment rates and types for new law graduates)

· Terry Radtke, The Last Stage of Reprofessionalizing the Bar, 81 Marquette L Rev 1001 (1998) (describing unified bar movement, which now includes 37 states and DC)

· Deborah Rhode, Access to Justice, 69 Fordham L Rev 1785 (2001) (describing judicial hostility to pro se parties, who are seen as bogging down court administration or seeking tactical advantage) 

· Suzanne E. Rowe, Legal Research, Legal Writing, and Legal Analysis: Putting Law Schools into Practice, 19 Stetson L Rev 1193 (2000) (describing essay and multiple-choice sections of state bar exams)

· Carl Selinger, The Public’s Interest in Preserving the Dignity and Unity of the Legal Profession, 32 Wake Forest L Rev 861 (1997) (arguing that maintaining profession’s sense of unity and dignity promotes rule of law, when one compares experience in other countries without unified legal profession) 

· Patrick J. Schiltz, On Being a Happy, Healthy, and Ethical Member of an Unhappy, Unhealthy, and Unethical Profession, 52 Vand L Rev 871 (1999) (summarizing studies that lawyers suffer from depression, anxiety, alcoholism, drug abuse, and high divorce rates more than any other profession; arguing that to find vocational happiness lawyers must resist money-making culture of big-time law firms)

Cases 
· Argersinger v. Hamlin, 407 US 25 (1972) (holding that a criminal defendant’s right to counsel extends to any offense, whether classified as petty, misdemeanor, or felony, for which imprisonment could be imposed) 

· Alabama v. Shelton, 535 US 634 (2002) (holding that suspended sentence, which could result in the actual deprivation of defendant's liberty, required assistance of counsel)

· Grutter v. Bollinger, 539 US 306 (2003) (upholding racial preferences as means to achieve diversity in law school admissions)

· Gideon v. Wainwright, 372 US 335 (1963) (holding that Sixth Amendment right to counsel requires state to pay costs of representing defendants charged with felonies)

· Laythrop v. Donohue, 367 US 820 (1961) (upholding mandatory membership requirement of unified bar against constitutional challenge) 

· NAACP v. Button, 371 US 415 (1963) (holding that association’s referrals of racial discrimination cases to affiliated lawyers are protected modes of expression and association under the first amendment) 

· United Mineworkers of America v. Illinois State Bar Ass’n, 389 US 217 (1967) (holding that the First Amendment gives union right to hire salaried attorney to assist its members file workers compensation claims). 

· United Transportation Union v. State Bar of Michigan, 401 US 576 (1971) (holding that union’s policy of referring its members to pre-selected attorneys to represent them at reduced rates is fundamental right protected by first amendment)

Internet resources
· US Bureau of Labor Statistics, http://www.bls.gov/oes/current/oes_23le.htm (income statistics for legal profession)  

· US Census, http://factfinder.census.gov/servlet/ (Information on legal profession)

* * *

Section 2

Books

· ABA-LSAC Official Guide to ABA-Approved Law Schools (Law School Admission Council 2005) (information on law schools and admission criteria)

Articles
· National Conference of Bar Examiners, Bar Admission Statistics (1981-2004) (available at www.ncbex.org/stats.htm) (information on passage rates, among first-time exam takers, repeaters and LLM students)

· Thomas M. Alpert, The Inherent Power of the Courts to Regulate the Practice of Law: An Historical Analysis, 32 Buffalo L Rev 525 (1983) (describing that 19th century courts created professional rules in individual cases, and legislatures set general rules) 

· Benjamin Barton, Why Do We Regulate Lawyers?  An Economic Analysis of the Justifications for Entry and Conduct Regulation, 33 Ariz St LJ 429 (2001) (finding little evidence that bar exam or legal education requirement are effective in ensuring legal competence) 

· Harry First, Competition in the Legal Education Industry: An Antitrust Analysis, 54 NYU L Rev 1049 (1979) (arguing that standards of the ABA, and American Association of Law Schools, responsible for stagnation in legal education)

· ABA Section of Legal Education and Admission to Bar, Legal Education and Professional Development - An Educational Continuum, Report of the Task Force on Law Schools and the Profession: Narrowing the Gap (Chicago 1992) (known as “MacCrate Report”) (encouraging innovation, experimentation and differentiation among US law schools)

Cases
· In re Griffiths, 413 US 717 (1973) (holding that state’s denial of resident alien’s request to take state bar exam violated the Equal Protection clause)

* * *

Section 3

Books
· Geoffrey C. Hazard, Susan P. Koniak, Roger C. Cramton & George M. Cohen, The Law and Ethics of Lawyering 13-20 (4th ed. Foundation Press 2005) (describing sources of law of lawyering and ethical codes) 

· Thomas D. Morgan & Ronald D. Rotunda, Professional Responsibility 11-14 (8th ed. West Group 2003) (describing development of standards of professional conduct)

· Richard A. Zitrin & Carol M. Langford, Legal Ethics in the Practice of Law 4-8 (2d ed. 2003) (describing history and structure of ABA rules of professional responsibility, and regulation of legal profession)

Articles
· Benjamin H. Barton, An Institutional Analysis of Lawyer Regulation: Who Should Control Lawyer Regulation – Courts, Legislatures, or the Market?, 37 Georgia L Rev 1167 (2003) (concluding that legislatures, rather than courts, better able to correct informational asymmetries in legal market) 

· Marvin Comisky & Philip C. Patterson, The Case for a Federally Created National Bar by Rule or Legislation, 55 Temp L Q 945 (1982) (arguing for single national bar examination to permit greater lawyer mobility)

· Julee C. Fischer, Note: Policing the Self-Help Legal Market: Consumer Protection or Protection of the Legal Cartel?, 34 Ind L Rev 121 (2000) (describing growth of self-help law market) (concluding that self-help legal market satisfies public demands and that consumer's need for protection “has been proclaimed rather than proven”)

· Judith Kilpatrick, Specialist Certification for Lawyers: What is Going On?, 51 U Miami L Rev 273 (1997) (describing history of specialization in US legal profession and 12 current programs, as well as arguments against them: competitive abuse, narrow lawyer vision, problems of running national programs) 

· Peter Kostant, Sacred Cows or Cash Cows: The Abuse of Rhetoric in Justifying Some Current Norms of Transactional Lawyering,36 Wake Forest L Rev 49 (2001) (describing complaints of organized bar that federal securities and banking officials have gone too far in demanding candor from lawyers) 

· Thomas D. Morgan, the Impact of Antitrust Law on the Legal Profession, 67 Fordham L Rev 415 (1998) (describing Supreme Court’s decision to treat legal profession as business in minimum-fee case and ABA’s decision to stop gathering information on law professors’ salaries because of concerns the practice might constitute illegal price-fixing)  

· Judith L. Maute, Scrutinizing Lawyer Advertising and Solicitation Rules under Commercial Speech and Antitrust Doctrine, 13 Hastings Const. L Q 487 (1986) (overview of effect of Supreme Court’s ruling that ban on advertising violates free speech rights)

· Deborah L. Rhode, The Delivery of Legal Services by Non-Lawyers, 4 Geo. J Legal Ethics 209 (1990) (describing unauthorized practice rules and effect of consumer movement)

· Deborah L. Rhode, Solicitations, 36 J Legal Educ 317 (1986) (describing self-serving aspects of anti-solicitation rules)

· Deborah L. Rhode, Policing the Professional Monopoly: A Constitutional and Empirical Analysis of Unauthorized Practice Prohibitions, 34 Stan L. Rev 1 (1981) ) (summarizing inquiries, investigations, and complaints directed against non-lawyers) 

· Kathleen M. Sullivan, The Intersections of Free Speech and the Legal Profession: Constraints on Lawyers’ First Amendment Rights, 67 Fordham L Rev 569 (1998) (concluding that current rules on lawyer advertising are more stringent that other advertising restraints deemed unconstitutional by Supreme Court) 

· Douglas Whitman, Advertising by American Lawyers, 13 Bridgeport L Rev 813 (1993) (describing status of regulation of advertising by US legal profession)

Cases
· Bates v. State Bar of Arizona, 433 US 350 (1977) (holding that lawyer advertising is commercial speech protected by first amendment)

· Birbrower v. Superior Court, 949 P.2d 1 (Cal. 1998) (invalidating fee agreement of New York law firm, whose lawyers traveled to California to represent client in software development dispute without associating with local counsel) 

· Bolger v. Youngs Drug Products Corp., 463 U.S. 60 (1983) (finding that mailing information about contraceptions is protected commercial speech) 

· Fears v. State Bar, 2000 WL 249247 (Va. Cir. Ct 2000) (declaring state statute to be unconstitutional that permitted nonlawyers to perform real estate closings)

· First Trust & Bank v. Zagoria, 302 SE2d 674 (Ga. 1983) (holding that state statute permitting law firms to organize as professional corporations could not limit liability of partners for professional malpractice of firm’s lawyers) 

· Florida Bar v. Went for It, Inc., 515 US 618(1995) (upholding constitutionality of state bar rule that created 30-day waiting period before lawyers could send direct-mail solicitations to accident victims) 

· Frazier v. Heebe, 482 US 641 (1987) (exercising Supreme Court’s supervisory power over lower courts to invalidate residency and in-state office requirements for federal district courts) 

· Goldfarb v. Virginia State Bar, 421 US 773 (1975) (invalidating local bar association’s minimum fee schedules as violation of Sherman Act) 

· Keller v. State Bar, 495 US 1 (1990) (holding that state bar dues may be used for disciplinary apparatus and administration of justice, but not for “activities having political or ideological coloration”) 

· In re Nolo Press/Folk Law, 991 SW2d 768 (Texas Supreme Court 1999) (describing proceeding against publisher of self-help law books on basis that publication constituted unauthorized practice of law) 
· Ohralik v. Ohio State Bar Assn., 436 US 447 (1978) (upholding disciplinary sanctions against lawyer who approached accident victims to offer representation) 

· Supreme Court of New Hampshire v. Piper, 470 US 274 (1985) (holding that residency requirements in bar admission rules violate privilege and immunities clause, absent substantial reason for different treatment of out-of-state lawyers) 

· Supreme Court of Virginia v. Friedman, 487 US 59 (1988) (invalidating state rule that exempted in-state residents from taking bar exam, while making none of exemptions available to out-of-state applicants, as violation of privileges and immunities clause) 

· In re Von Wiegen, 63 N.Y.2d 163 (NY 1984) (holding that state’s blanket prohibition of mail solicitation of accident victims violates lawyers’ first amendment rights to advertise their legal services) 

· In re RMJ, 455 US 191 (1982) (holding that states can regulate commercial speech, but must do so in a manner no more extensive than reasonably necessary to further substantial interests; invalidating state disciplinary action against lawyer for letterhead indicating admission to practice before US Supreme Court) 
· Peel v. Attorney Registration and Disciplinary Comm’n, 496 US 91 (1990) (invalidating state disciplinary proceeding against lawyer who included in letterhead reference to certification by national trial lawyers association)

· Zauderer v. Office of Disciplinary Counsel, 471 US 626 (1985) (Concerning use of an illustration in attorney’s advertisement)

· In re Primus, 436 US 412 (1978) (holding that solicitation of prospective litigants by nonprofit organizations that litigate as a form of political expression and association constitutes conduct protected by First Amendment) 

· Shapero v. Kentucy Bar Association , 486 US 466 (1988) (refusing to approve total ban on truthful, non-deceptive solicitation letters sent to targeted audience, where less restrictive means to regulate abuses existed) 

· Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 US 626 (1978) (holding that an attorney may not be disciplined for soliciting legal business through printed advertising containing truthful and non-deceptive information and advice regarding the legal rights of potential clients).

Statutes
· Federal Torts Claim Act, 28 USC § 2678 (Supp. II 2000) (capping attorney fees at 25% of judgment, and 20% of any settlement) 

Internet resources 

· Nolo Press (www.nolo.com) (legal books and forms, and software - on patents, copyright, wills, estate planning, property, family law, immigration, disputes)

· Internet Legal Research Group (www.ilrg.com/forms/index.html).  

* * *

Section 4
Books
· Hazard, Koniak, Cramton & Cohen, The Law and Ethics of Lawyering 13-20 (4th ed. Foundation Press 2005) (describing sources of law of lawyering and ethical codes, and new ABA ethics rules)

· David Luban, Lawyers and Justice: An Ethical Study (1988) (proposing to deregulate the market for routine legal services – wills, probate, real estate closings, uncontested divorces)

·  Morgan & Rotunda, Professional Responsibility 11-14 (8th ed. West Group 2003) (describing development of standards of professional conduct)

· Zitrin & Langford, Legal Ethics in the Practice of Law (LexisNexis 2d ed. 2003) (describing nature of state disciplinary procedures) 

Articles


· Mary C. Daly, The Dichotomy Between Standards and Rules: A New Way of Understanding the Differences in Perceptions of Lawyer Codes of Conduct by US and Foreign Lawyers, 32 Vanderbilt J Transnational L 1117 (1997) (describing transformation of professional responsibility regulation from standards to rules)

· John S. Dzienkowski & Robert J. Peroni, Multidisciplinary Practice and the American Legal Profession: A Market Approach to Regulating the Delivery of Legal Services in the Twenty-First Century, 69 Fordham L Rev 83 (2000) (describing debate over multi-disciplinary practice and arguing from legal profession permitting ownership by non-lawyers)

· Richard Epstein, The Legal Regulation of Lawyers’ Conflicts of Interest, 60 Fordham L Rev 579 (1992) (describing conflicts rules and how law firms should respond to them)

· Ramos, Legal Malpractice: Reforming Lawyers the Law Profession, 70 Tulane L Rev 2583 (1996) (asserting that legal malpractice claims are the predominant way in which lawyers are regulated)

· Ramos, Legal Malpractice: The Profession’s Dirty Little Secret, 47 Vand L Rev 1657 (1994) (reporting that malpractice claims doubled between mid-1970s and mid-1980s, faster than growth in profession)

· Rhode, Moral Character as Professional Credential, 94 Yale LJ 491 (1985) (finding that state bar associations apply “moral character” standard in haphazard and discriminatory manner) 

· Warren Burger, The Decline of Professionalism, 63 Fordham L Rev 949 (1995) (arguing that failure of lawyer discipline eroded public esteem of lawyers) 

· Benjamin Barton, Why Do We Regulate Lawyers?  An Economic Analysis of the Justifications for Entry and Conduct Regulation, 33 Ariz St LJ 429 (2001) (arguing that CLE classes do little to ensure legal competence) 

Cases
· Schware v. Board of Bar Examiners, 353 US 232 (1957) (reversing state bar’s refusal to allow former member of Communist party to sit for bar examination) 

�EMBED Excel.Chart.8  \* MERGEFORMAT \s���


�EMBED Excel.Chart.8  \* MERGEFORMAT \s���


�EMBED Excel.Chart.8  \* MERGEFORMAT \s���


�EMBED Excel.Chart.8  \* MERGEFORMAT \s���





Regulation of US Legal Profession
Page 

Palmiter - Final Draft / 17 October 2005



[image: image5.wmf]Initial Employment (Law Class 2004)

Business

12.0%

Academic 

2.0%

Government

10.5%

Judicial clerk

11.1%

Public interest

4.9%

Military

1.2%

Private practice 

58%

[image: image6.wmf]Persons per lawyer

(United States)

0

100

200

300

400

500

600

700

800

900

1900

1920

1940

1960

1980

2000

[image: image7.wmf]Bar exam passage rates

40

45

50

55

60

65

70

75

80

1930

1940

1950

1960

1970

1980

1990

2000

Decades

Percent

[image: image8.wmf]Lawyer Income Distribution (1984)

0

5

10

15

20

25

30

< $15,000

$15,000-$25,000

$25,000-$40,000

$40,000-$55,000

$55,000-$75,000

$75,000-$100,000

$100,000-$200,000

> $200,000

Percent

_1191066151.xls
Chart2

		< $15,000

		$15,000-$25,000

		$25,000-$40,000

		$40,000-$55,000

		$55,000-$75,000

		$75,000-$100,000

		$100,000-$200,000

		> $200,000



Percent

Percent

Lawyer Income Distribution (1984)

6

13

26

18

14

9

11

3



Sheet1

		

				358,000		10000000000		$   27,932.96

				545,000		34000000000		$   62,385.32

				742,000		61000000000		$   82,210.24

				955,000		100000000000		$   104,712.04

		Year		Bar Admissions

		(average decade)		Total Lawyers

				US Population

		(US Census)		Ratio

		Year		Ratio

		1900		693		110,000		76,212,168

		1910		805		115,000		92,228,496

		1920		565		123,000		106,021,537

		1930		763		162,000		123,202,624

		1940		732		181,000		132,164,569

		1950		710		213,000		151,325,798

		1960		615		292,000		179,323,175

		1970		567		358,000		203,211,926

		1980		416		545,000		226,545,805

		1990		370				248,709,873

		2000		281				281,421,906

		1900		700

		2000		400

		2100		100

		2110		70

		2120		40

		2130		10

		2133		1

						Income		Percent

						< $15,000		6

						$15,000-$25,000		13

						$25,000-$40,000		26

						$40,000-$55,000		18

						$55,000-$75,000		14

						$75,000-$100,000		9

						$100,000-$200,000		11

						> $200,000		3





Sheet1

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0



Ratio

Persons per lawyer

0

0

0

0

0

0

0

0

0

0

0



Sheet2

		0

		0

		0

		0

		0

		0

		0

		0



Percent

Percent

Lawyer Income Distribution



Sheet3

		





		






_1191067373.xls
Chart1

		1900

		1910

		1920

		1930

		1940

		1950

		1960

		1970

		1980

		1990

		2000



Ratio

Persons per lawyer
(United States)

693

805

565

763

732

710

615

567

416

370

281



Sheet1

		

				358,000		10000000000		$   27,932.96

				545,000		34000000000		$   62,385.32

				742,000		61000000000		$   82,210.24

				955,000		100000000000		$   104,712.04

		Year		Bar Admissions

		(average decade)		Total Lawyers

				US Population

		(US Census)		Ratio

		Year		Ratio

		1900		693		110,000		76,212,168

		1910		805		115,000		92,228,496

		1920		565		123,000		106,021,537

		1930		763		162,000		123,202,624

		1940		732		181,000		132,164,569

		1950		710		213,000		151,325,798

		1960		615		292,000		179,323,175

		1970		567		358,000		203,211,926

		1980		416		545,000		226,545,805

		1990		370				248,709,873

		2000		281				281,421,906





Sheet1

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0



Ratio

Persons per lawyer

0

0

0

0

0

0

0

0

0

0

0



Sheet2

		





Sheet3

		






_1191066072.xls
Chart1

		Private practice

		Public interest

		Military

		Judicial clerk

		Government

		Business

		Academic



Initial Employment (Law Class 2004)

Business
12.0%

Academic 
2.0%

Government
10.5%

Judicial clerk
11.1%

Public interest
4.9%

Military
1.2%

56.2

4.9

1.2

11.1

10.5

12

2



Sheet1

		Initial employment by type of employer

		Class of 2004

		Private practice		56.2

		Public interest		4.9

		Military		1.2

		Judicial clerk		11.1

		Government		10.5

		Business		12.0

		Academic		2.0





Sheet1

		0

		0

		0

		0

		0

		0

		0



Initial Employment (Law Class 2004)



Sheet2

		





Sheet3

		






_1191066079.xls
Chart3

		1930

		1940

		1950

		1960

		1970

		1980

		1990

		2000



Bar exam pass rates

Decades

Percent

Bar exam passage rates

47

57

59

66

72

67

70

64



Sheet1

		Various tables and charts for "US regulation " paper

				358,000		10000000000		$   27,932.96

				545,000		34000000000		$   62,385.32

				742,000		61000000000		$   82,210.24

				955,000		100000000000		$   104,712.04

		Year		Bar Admissions

		(average decade)		Total Lawyers

				US Population

		(US Census)		Ratio

		Year		Ratio

		1900		693		110,000		76,212,168

		1910		805		115,000		92,228,496

		1920		565		123,000		106,021,537

		1930		763		162,000		123,202,624

		1940		732		181,000		132,164,569

		1950		710		213,000		151,325,798

		1960		615		292,000		179,323,175

		1970		567		358,000		203,211,926

		1980		416		545,000		226,545,805

		1990		370				248,709,873

		2000		281				281,421,906
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				Decade		Bar exam pass rates

				1930		47

				1940		57

				1950		59

				1960		66

				1970		72

				1980		67

				1990		70

				2000		64

						taking exam		1st pass		2d pass		total pass		rate

				2001		73162		40287		8102		48389		0.6613952598
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