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UNIT 4
Trade in goods and GATT; tariff and non-tariff barriers; General exceptions and safeguard measures

TRADE IN GOODS and GATT
TARIFFS
The  most favoured nation principle is found in Article I, paragraph 1. 

“With respect to customs duties and charges of any kind imposed on or in connection with importation or exportation … imports or exports, and with respect to the method of levying such duties and charges, and with respect to all rules and formalities in connection with importation and exportation … any advantage, favour, privilege or immunity granted by any contracting party to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties.”

The National treatment principle is in Article III of GATT - 

Article III, paragraph 1.  “The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products … should not be applied to imported or domestic products so as to afford protection to domestic production.”

paragraph 4.  “The products of the territory of any contracting party imported into the territory of any other contracting party shall be accorded treatment no less favourable than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use.  …”

The exception for regional trading blocs in Article XXIV of GATT does not prevent, as between the territories of contracting parties, the formation of a customs union or of a free-trade area. This is provided the duties and other regulations of commerce imposed at the institution of any such union in respect of trade with contracting parties not parties to such union or agreement shall not on the whole be higher or more restrictive than the general incidence of the duties and regulations of commerce in the constituent territories prior to the formation of such union.

The law in relation to trading blocks is considered in detail below.

The General Rule

GATT does not prohibit customs duties (cf the equivalent rules of the EU) but commits MS’s to maximum tariff rates. MS are said to be ‘ bound’ in respect of these commitments.

The bulkiest result of the Uruguay Round are the 22,500 pages listing individual countries commitments on specific categories of goods and services. These include commitments to cut and "bind" their customs duty rates on imports of goods. In some cases, tariffs are being cut to zero - with zero rates also committed in 1997 on information technology products. There is also a significant increase in the number of "bound" tariffs - duty rates that are committed in the WTO and are difficult to raise. 

More bindings: Developed countries increased the number of imports whose tariff rates are "bound" (committed and difficult to increase) from 78% of product lines to 99%. For developing countries, the increase was considerable: from 21% to 73%. Economies in transition from central planning increased their bindings from 73% to 98%.  

Agriculture: Tariffs on all agricultural products are now bound. Almost all import restrictions that did not take the form of tariffs, such as quotas, have been converted to tariffs - a process known as "tariffication". This makes markets substantially more predictable for agriculture. 

Before the Uruguay Round more than 30% of agricultural produce had faced quotas or import restrictions or both. At first, they were converted to tariffs that represented about the same level of protection as the previous restrictions, but over time these tariffs are being reduced. The market access commitments on agriculture will also eliminate previous import bans on certain products.  

The lists also include countries' commitments to reduce domestic support and export subsidies for agricultural products. 

However, this represents one of the major areas of discord in the Doha Round, arising largely from the EU and the USA’s agricultural policies that combine relatively high tariffs and domestic subsidy.
The Provisions
· Member States of GATT agree to maximum tariff rates on goods – GATT, ArticleII.1(b). Once committed to these the tariff cannot be increased. There is nothing to stop the actual duty being set at a lower level. Many tariffs are bound at zero i.e. no duty is charged.  

Where to find the tariff rates

· each Member’s commitments are listed in “schedules of concessions”

· these schedules are annexed to the Marrakech Protocol to GATT 1994

· Applied rates the rates members currently charge, which can be lower than the bound rates can be found on each member’s page.
http://www.wto.org/english/docs_e/legal_e/13-mprot_e.htm
The details of each Member’s commitments can be found at – 
http://www.wto.org/english/tratop_e/schedules_e/goods_schedules_e.htm
Classification of Goods - the Harmonized System
Members cannot arbitrarily change a tariff by reclassifying goods into a different (higher) tariff category.
Tariff categories are established by an international agreement – which established the Harmonized System (HS). 

The Harmonized Commodity Description and Coding System, generally referred to as "Harmonized System" or simply "HS", is an international product nomenclature developed by the World Customs Organization (WCO). The WCO administers the technical aspects of the WTO Agreements on Customs Valuation and Rules of Origin. 
It comprises about 5,000 commodity groups, each identified by a six digit code, arranged in a legal and logical structure and is supported by well-defined rules to achieve uniform classification. The groups themselves are further sub divided. The system is used as a basis for Customs tariffs and for the collection of international trade statistics. 
Over 98 % of the merchandise in international trade is classified in terms of the HS. There is a commodity database giving the HS classification of more than 200,000 commodities actually traded internationally. 

The Harmonized System is governed by "The International Convention on the Harmonized Commodity Description and Coding System.’

The maintenance of the HS includes measures to secure uniform interpretation of the HS and its periodic updating in light of developments in technology and changes in trade patterns. The WCO manages this process through the Harmonized System Committee (representing the Contracting Parties to the HS Convention).

Decisions concerning the interpretation and application of the Harmonized System, such as classification decisions and amendments to the Explanatory Notes or to the Compendium of Classification Opinions, become effective two months after the approval by the HS Committee. 

Details can be found on the WCO website:

http://www.wcoomd.org/home_wco_topics.htm 
Calculation of Tariff

Customs duties can be designated in either specific or ad valorem terms or as a mix of the two. 
A specific duty

In case of a specific duty, a sum is charged for a quantitative description of the good, for example USD 1 per item or per unit. The customs value of the good does not need to be determined, as the duty is not based on the value of the good but on other criteria. In this case, no rules on customs valuation are needed and the Valuation Agreement does not apply.
Ad valorem duty

Ad valorem duty depends on the value of a good. Under this system, the customs valuation is multiplied by an ad valorem rate of duty (e.g. 5 per cent) in order to arrive at the amount of duty payable on an imported item.  

Customs valuation is a customs procedure applied to determine the customs value of imported goods. If the rate of duty is ad valorem, the customs value is essential to determine the duty to be paid on an imported good.  

What happens when the declared customs value is in doubt

Customs administrations have the right to request further information in cases where they doubt the accuracy of the declared value of the goods.  If customs officials are still in doubt, despite the extra information, the agreement provides them with a number of options to ensure the declared customs value is correct or reasonably correct.  The following options are applied in this order: 

(a) Transaction value of identical goods 

The value of identical goods can be used to ascertain the transaction value if the goods are the same in all respects.  This includes physical characteristics, quality and reputation, production in the same country as the goods being valued and production by the producer of the same goods being valued.  If these conditions are met, slight differences in appearance of goods do not necessarily disqualify the goods being used in a comparison to calculate the transaction value.   

(b) Transaction value of similar goods 

Customs officials can also use the transaction value of similar goods when the transaction value of imported goods is in doubt.  Customs officials have recourse to this option if the similar goods:

· closely resemble the goods being valued in terms of component materials and characteristics 

· are capable of performing the same functions 

· are commercially interchangeable with the goods being valued 

· are being sold to the same country of importation as the goods being valued. 

(c) Deduction value 

If there is still doubt after the above two options have been applied, the customs value can be determined on the basis of the unit price at which the imported goods (or identical or similar goods) are sold to an unrelated buyer in the greatest aggregate quantity in the country of importation.  The greatest number of units sold at one price represents the greatest aggregate quantity.  To determine the greatest aggregate quantity, all sales at a given price are taken together and the sum of all the units of goods sold at the price compared with the sum of all the units of goods sold at any other price. 

Because this method entails using the sale price of imported goods, deductions are necessary to reduce the price to the appropriate customs value.  Examples of deductions that must be made include commission, the sum of profits and general expenses added in connection with sales, transport costs and corresponding insurance costs.   
(d) Computed value 

Computed value determines customs value on the basis of the cost of production of the goods being valued, plus an amount for the profit and general expenses usually reflected in sales from the country of exportation to the country of importation of goods of the same class or kind.  Computed value is the sum total of production costs plus profit, general and other expenses.   

(e) Fall-back method 

If doubt still remains about the correct customs value after going through the previous options, customs value may be determined using reasonable means on the basis of data available in the country of importation. The reasonable means must be consistent with the principles and general provisions of Article VII of GATT.  Some methods of calculation are determined not to be “reasonable means” under the agreement and are prohibited.  They include:  

· the sale price of goods made in the country of importation 

· a system that provides for customs purposes the higher of two alternative values 

· the price of goods in the domestic market of the country of exportation 

· the cost of production (other than the computed values determined for the identical or similar goods) 

· the price of goods for the export to a country other than the country of importation 

· minimum customs values and arbitrary or fictitious values. 

Article VII of the General Agreement on Tariffs and Trade laid down the general principles for an international system of valuation. It stipulated that the value for customs purposes of imported merchandise should be based on the actual value of the imported merchandise on which duty is 

assessed, or of like merchandise, and should not be based on the value of merchandise of national origin or on arbitrary or fictitious values. 
Although Article VII also contains a definition of "actual value", it still permitted the use of the differing methods of valuing goods set out above. 
Details can be found at
http://www.wto.org/english/news_e/news07_e/tariff_sept07_e.htm
Renegotiating tariffs

There is a procedure (GATT 1947, Article XXVIII) for breaking a commitment (i.e. raising a tariff), but negotiations must take place and concessions offered so that the general level is no less favourable to trade than those existing between the parties before the negotiations (Art. XXVIII.2)
Negotiations and agreements may include provision for compensatory adjustment with respect to other products, the contracting parties concerned endeavour to maintain a general level of reciprocal and mutually advantageous concessions not less favourable to trade than that provided for in this Agreement prior to such negotiations.

The Article can be found at  - http://www.wto.org/english/docs_e/legal_e/gatt47_02_e.htm#articleXXVIII 

Web; WTO, Understanding The WTO: Chapter 2, section 2, “Tariffs” -  http://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm2_e.htm 

NON-TARIFF BARRIERS 

The MFN and NT principles apply equally to non monetary barriers. The most crude of these are import bans or quotas e.g. GATT Art III, 1 provides;

‘The contracting parties recognize that … laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied to imported or domestic products so as to afford protection to domestic production.’

Government regulations are commonly used to protect health, safety, consumers, the environment, etc. – e.g. rules on food inspection, product labelling, environment protection
· such regulations tend to differ in different Member States creating double burdens for manufacturers who will typically have to comply with more than one set of regulations if they seek to trade in different national markets
· the question is how international trade law can control situations in which such regulation might be used or exploited to protect domestic production from international competition.
The TBT and SPS agreements

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/tbt_01_e.htm#article1A
· the Agreement on Technical Barriers to Trade (‘TBT’) was agreed as part of the Uruguay Round

· it repeats the MFN and national treatment principles and says that –
“Members shall ensure that technical regulations are not prepared, adopted or applied with a view to or with the effect of creating unnecessary obstacles to international trade.’’
For this purpose, technical regulations shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would create.
Such legitimate objectives are, inter alia: 
· national security requirements; 
· the prevention of deceptive practices; 

· protection of human health or safety, animal or plant life or health, or

· the environment. 

In assessing such risks, relevant elements of consideration are, inter alia: 

· available scientific and technical information, 

· related processing technology or 

· intended end-uses of products” (Article 2, paragraph 2)

a “Technical regulation” is one which
 “… lays down product characteristics or their related processes and production methods, including the applicable administrative provisions, with which compliance is mandatory.    It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as they apply to a product, process or production method” (Annex I to the TBT Agreement)’
Agreement on the Application of Sanitary and Phytosanitary Measures (‘SPS’)
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/sps_e.htm
The Agreement on the Application of Sanitary and Phytosanitary Measures was also agreed as part of the Uruguay Round.
An SPS measure is any measure applied:
“(a) to protect animal or plant life or health within the territory of the Member from risks arising from the entry, establishment or spread of pests, diseases, disease-carrying organisms or disease-causing organisms;

(b) to protect human or animal life or health within the territory of the Member from risks arising from additives, contaminants, toxins or disease-causing organisms in foods, beverages or feedstuffs;

(c) to protect human life or health within the territory of the Member from risks arising from diseases carried by animals, plants or products thereof, or from the entry, establishment or spread of pests; or

(d) to prevent or limit other damage within the territory of the Member from the entry, establishment or spread of pests” (Annex A to the SPS Agreement)

By Article II of the SPS, countries have the right to take such measures, but
Article 2, paragraph 1.
“Members shall base their ... measures on international                  standards, guidelines or recommendations, where they exist, except as otherwise provided for in this Agreement ...

Paragraph 2.  
“...measures which conform to international standards, guidelines or recommendations shall be deemed to be necessary to protect human, animal or plant life or health, and presumed to be consistent with the relevant provisions of this Agreement...”

Paragraph 3.  
“Members may introduce or maintain sanitary or phytosanitary measures which result in a higher level of sanitary or phytosanitary protection than would be achieved by measures based on the relevant international standards, guidelines or recommendations, if there is a scientific justification, or as a consequence of the level of sanitary or phytosanitary protection a Member determines to be appropriate in accordance with the relevant provisions of paragraphs 1 through 8 of Article 5”

Article 5 requires “an assessment, as appropriate to the circumstances, of the risks to human, animal or plant life or health, taking into account risk assessment techniques developed by the relevant international organizations ....”
For an Appellate Body Report that deals with several of the above issues, see –

Gasoline: United States – Standards for Reformulated and Conventional Gasoline, AB-1996-1, WT/DS2/9, Report adopted 20 May 1996.

DUMPING

Anti-Dumping Actions –GATT Article VI 

Overview

If a company exports a product at a price lower than the price it normally charges on its own home market, it is said to be "dumping" the product. Is this unfair competition? Opinions differ, but many governments take action against dumping in order to defend their domestic industries. The GATT Article VI allows countries to take action against dumping. The Anti-Dumping Agreement clarifies and expands Article VI, and the two operate together.

The Agreement focuses on how governments can or cannot react to dumping - it disciplines anti-dumping actions.

They allow countries to act in a way that would normally break the GATT principles of binding a tariff and not discriminating between trading partners. Typically an anti-dumping action means charging extra import duty on the particular product from the particular exporting country in order to bring its price closer to the "normal value" or to remove the injury to domestic industry in the importing country.

This focus on the reaction to dumping contrasts with the approach of the Subsidies and Countervailing Measures Agreement (see below). 

The WTO agreement allows governments to act against dumping where there is genuine ("material") injury to the competing domestic industry. In order to do that the government has to be able to show that
· dumping is taking place
· calculate the extent of dumping (how much lower the export price is compared to the exporter's home market price)
· show that the dumping is causing injury. 

Calculating Price

There are many different ways of calculating whether a particular product is being dumped heavily or only lightly. It provides three methods to calculate a product's "normal value".
The main one is based on the price in the exporter's domestic market. When this cannot be used two alternatives are available:

· the price charged by the exporter in another country or
· a calculation based on the combination of the exporter's production costs, other expenses and normal profit margins. 
The agreement also specifies how a fair comparison can be made between the export price and what would be a normal price.

Damage

Anti-dumping measures can only be applied if the dumping is hurting the industry in the importing country. A detailed investigation has to be conducted according to specified rules. The investigation must evaluate all relevant economic factors that have a bearing on the state of the industry in question.

If the investigation shows dumping is taking place and domestic industry is being hurt, the exporting company can undertake to raise its price to an agreed level in order to avoid anti-dumping import duty.

The WTO Anti-Dumping Agreement introduced these modifications to GATT VI:

· more detailed rules for calculating the amount of dumping

· more detailed procedures for initiating and conducting anti-dumping

· investigations, rules on the implementation and duration (normally five years) of anti-dumping measures

· particular standards for dispute settlement panels to apply in anti-dumping disputes. 

Detailed procedures are set out on how anti-dumping cases are to be initiated, how the investigations are to be conducted, and the conditions for ensuring that all interested parties are given an opportunity to present evidence. Anti-dumping measures must expire five years after the date of imposition, unless an investigation shows that ending the measure would lead to injury. 

Anti-dumping investigations are to end immediately in cases where the authorities determine that the margin of dumping is insignificantly small (defined as less than 2% of the export price of the product).
Other conditions are also set. For example, the investigations also have to end if the volume of dumped imports is negligible (i.e. if the volume from one country is less than 3% of total imports of that product - although investigations can proceed if several countries, each supplying less than 3% of the imports, together account for 7% or more of total imports).

The agreement says member countries must inform the Committee on Anti-Dumping Practices about all preliminary and final anti-dumping actions, promptly and in detail. They must also report on all investigations twice a year. 

SUBSIDIES

Subsidies and Countervailing Measures 

GATT 1994 Articles III, para. 8 (b), XVI, and Article XVI (Interpretive Note) 

This agreement does two things:
· it disciplines the use of subsidies
· regulates the actions countries can take to counter the effects of subsidies. 
A country can use the WTO's dispute settlement procedure to seek the withdrawal of the subsidy or the removal of its adverse effects. Or the country can launch its own investigation and ultimately charge extra duty (known as "countervailing duty") on subsidized imports that are found to be hurting domestic producers.

The agreement builds on the Tokyo Round Subsidy Code. Unlike its predecessor, the present agreement contains a definition of subsidy. It also introduces the concept of a "specific" subsidy - i.e. a subsidy available only to an enterprise, industry, group of enterprises, or group of industries in the country (or state, etc) that gives the subsidy. The disciplines set out in the agreement only apply to specific subsidies. They can be domestic or export subsidies.

As with anti-dumping, the subsidy agreement is part of the package of WTO agreements. 

The agreement defines three categories of subsidies: prohibited, actionable and non-actionable. It applies to agricultural goods as well as industrial products, except when the subsidies conform with the Agriculture Agreement.

· Prohibited subsidies
Subsidies that require recipients to meet certain export targets, or to use domestic goods instead of imported goods. They are prohibited because they are specifically designed to distort international trade, and are therefore likely to hurt other countries' trade. They can be challenged in the WTO dispute settlement procedure where they are handled under an accelerated timetable. If the dispute settlement  procedure confirms that the subsidy is prohibited, it must be withdrawn immediately. Otherwise, the complaining country can take counter measures. If domestic producers are hurt by imports of subsidized products, countervailing duty can be imposed. 

· Actionable subsidies
In this category the complaining country has to show that the subsidy has an adverse effect on its interests. Otherwise the subsidy is permitted. The agreement defines three types of damage they can cause.
· One country's subsidies can hurt a domestic industry in an importing country. 
· They can hurt rival exporters from another country when the two compete in third markets.
· Domestic subsidies in one country can hurt exporters trying to compete in the subsidizing country's domestic market. 
If the Dispute Settlement Body rules that the subsidy does have an adverse effect, the subsidy must be withdrawn or its adverse effect must be removed. Again, if domestic producers are hurt by imports of subsidized products, countervailing duty can be imposed. 

· Non-actionable subsidies:
These can either be non-specific subsidies, or specific subsidies for industrial research and pre-competitive development activity, assistance to disadvantaged regions, or certain types of assistance for adapting existing facilities to new environmental laws or regulations.
Non-actionable subsidies cannot be challenged in the WTO's dispute settlement procedure, and countervailing duty cannot be used on subsidized import.

But the subsidies have to meet strict conditions. Some of the disciplines are similar to those of the Anti-Dumping Agreement. 

Countervailing duty (the parallel of anti-dumping duty) can only be charged after the importing country has conducted a detailed investigation similar to that required for anti-dumping action. 

There are detailed rules for deciding

· whether a product is being subsidized (not always an easy calculation), 

· criteria for determining whether imports of subsidized products are hurting ("causing injury to") domestic industry

· procedures for initiating and conducting investigations

· rules on the implementation and duration (normally five years) of countervailing measures.

The subsidized exporter can also agree to raise its export prices as an alternative to its exports being charged countervailing duty.

Subsidies may play an important role in developing countries and in the                  transformation of centrally-planned economies to market economies. Least-developed countries and developing countries with less than $2,000 per capita GNP are exempted from disciplines on prohibited export subsidies. Least-developed countries must eliminate import-substitution subsidies (i.e. subsidies designed to help domestic production and avoid importing) Developing countries also receive preferential treatment if their exports are subject to countervailing duty investigations. 

GENERAL EXCEPTIONS 
Various exceptions to the application of the fundamental principles are permitted under the GATT. Similar exceptions are found in GATS (see below).
Article I allows preferences that were in force before the GATT to continue. It did not apply to agricultural products.

Articles XII and XVIII permit the use of quantitative restrictions where there are balance of payment difficulties, or to protect infant industries respectively. Art XVIII enables countries to

(a) to maintain sufficient flexibility in their tariff structure to be able to grant the tariff protection required for the establishment of a particular industry and

(b) to apply quantitative restrictions for balance of payments purposes in a manner which takes full account of the continued high level of demand for imports likely to be generated by their programmes of economic development
Article XXIV permits the formation of regional trading blocs either in the form of custom unions or free trade areas. This exception is considered in more detail below.

Article XX provides a list of general exceptions which subject to a general requirement that they are not arbitrary or a disguised trade restriction can justify restrictive measures e.g. environmental under XX (g).
GATT 1994 Article XX:
‘Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures:

(a) necessary to protect public morals; 

(b) necessary to protect human, animal or plant life or  health; 

(c) relating to the importations or exportations of gold or silver; 

(d) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement, including those relating to customs enforcement, the enforcement of monopolies operated under paragraph 4 of Article II and Article XVII, the protection of patents, trade marks and copyrights, and the prevention of deceptive practices; 

(e) relating to the products of prison labour; 

(f) imposed for the protection of national treasures of artistic, historic or archaeological value; 

(g) relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption; 

(h) undertaken in pursuance of obligations under any intergovernmental commodity agreement which conforms to criteria submitted to the CONTRACTING PARTIES and not disapproved by them or which is itself so submitted and not so disapproved; 

(i) involving restrictions on exports of domestic materials necessary to ensure essential quantities of such materials to a domestic processing industry during periods when the domestic price of such materials is held below the world price as part of a governmental stabilization plan; Provided that such restrictions shall not operate to increase the exports of or the protection afforded to such domestic industry, and shall not depart from the provisions of this Agreement relating to non discrimination; 

(j) essential to the acquisition or distribution of products in general or local short supply; Provided that any such measures shall be consistent with the principle that all contracting parties are entitled to an equitable share of the international supply of such products, and that any such measures, which are inconsistent with the other provisions of the Agreement shall be discontinued as soon as the conditions giving rise to them have ceased to exist.’ 
The first paragraph (‘The chapeau’) means that not only one of the exceptions a) to j) above must apply but that in addition the exceptions must not:

· Be applied in an arbitrary way and/or 
· Not amount to unjustifiable discrimination between countries where the same conditions prevail and/ or
· Act as a disguised restriction on international trade,
See the Gasoline: United States – Standards for Reformulated and Conventional Gasoline, AB-1996-1, WT/DS2/9, Report adopted 20 May 1996 for a good overview of how these exceptions are dealt with under the dispute resolution procedure.
Article XIX Safeguard measures ( the ‘Escape Clause’)

‘If, as a result of unforeseen developments and of the effect of the obligations incurred by a contracting party under this Agreement, including tariff concessions, any product is being imported into the territory of that contracting party in such increased quantities and under such conditions as to cause or threaten serious injury to domestic producers in that territory of like or directly competitive products, the contracting party shall be free, in respect of such product, and to the extent and for such time as may be necessary to prevent or remedy such injury, to suspend the obligation in whole or in part or to withdraw or modify the concession.’
So Article XIX provides a specific exception in one off cases. Countries affected can be Art XIX Para 4 take countervailing measures.
A WTO member may take a “safeguard” action (i.e., restrict imports of a product temporarily) to protect a specific domestic industry from an increase in imports of any product which is causing, or which is threatening to cause, serious injury to the industry.

Safeguard measures are defined as "emergency" actions with respect to increased imports of particular products, where such imports have caused or threaten to cause serious injury to the importing Member's domestic industry. Such measures take the form of suspension of concessions or obligations, and can consist of quantitative import restrictions or of duty increases to higher than bound rates.
Safeguards Agreement ( SGA)

The SGA sets forth the rules for application of safeguard measures pursuant to Article XIX of GATT 1994. 

Safeguard measures under Art XIX were infrequently used. Some governments preferred to protect their industries through “grey area” measures (“voluntary” export restraint arrangements on products such as cars, steel and semiconductors, known as VER’s).
The SGA was negotiated in part because countries increasingly had been applying a variety of so-called "grey area" measures (bilateral voluntary export restraints, orderly marketing agreements, and similar measures) to limit imports of certain products. These measures were not imposed pursuant to Article XIX, and thus were not subject to multilateral discipline through the GATT. The legality of such measures under the GATT was doubtful. The SGA now prohibits such measures, and has specific provisions for eliminating those that were in place at the time the WTO Agreement entered into force.

The SGA also sets time limits (“sunset clause”) on all safeguard actions.

Major guiding principles of the SGA with respect to safeguard measures are:

· that such measures must be temporary
· that they may be imposed only when imports are found to cause or threaten serious injury to a competing domestic industry
· that they be applied on a non-selective (i.e., most-favoured-nation, or "MFN", basis; that they be progressively liberalized while in effect
· that the Member imposing them must pay compensation to the Members whose trade is affected.

The SGA aims to: 
· clarify and reinforce GATT disciplines, particularly those of Article XIX
· re-establish multilateral control over safeguards and eliminate measures that escape such control
· encourage structural adjustment on the part of industries adversely affected by increased imports, thereby enhancing competition in international markets. 

Structure of the Agreement 
The Agreement consists of 14 articles and one annex. In general terms, it has four main components:
· general provisions (Articles 1 and 2)
· rules governing Members' application of new safeguard measures (i.e., those applied after entry into force of WTO Agreement (Articles 3-9)
· rules pertaining to pre-existing measures that were applied before the WTO's entry into force (Articles 10 and 11)
· multilateral surveillance and institutions (Articles 12-14). 
General provisions 
Coverage of the Agreement
Article 1 establishes that the SG Agreement is the vehicle through which measures may be applied pursuant to Article XIX. That is, any measure for which the coverage of Article XIX (which allows suspension of GATT concessions and obligations under the defined "emergency" circumstances) is invoked, must be taken in accordance with the provisions of the SG Agreement. 
The Agreement explicitly does not apply to measures taken pursuant to:

· other provisions of GATT  
· Annex 1A Multilateral Trade Agreements
· protocols and agreements or arrangements concluded within the framework of GATT (Art. 11.1(c))

Conditions for Application of Safeguard Measures
Article 2 sets forth the conditions (i.e. serious injury or threat thereof caused by increased imports) under which safeguard measures may be applied. It also contains the requirement that such measures be applied on a MFN basis. 

Factual Basis for Determination of Serious Injury or Threat Thereof
The Agreement defines "serious injury" as significant impairment in the position of a domestic industry. "Threat of serious injury" is threat that is clearly imminent as shown by facts, and not based on mere allegation, conjecture or remote possibility. A "domestic industry" is defined as the producers as a whole of the like or directly competitive products operating within the territory of a Member, or producers who collectively account for a major proportion of the total domestic production of those products. 

In determining whether serious injury or threat is present, investigating authorities are to evaluate all relevant factors having a bearing on the condition of the industry, and are not to attribute to imports injury caused by other factors. Factors that must be analyzed are the absolute and relative rate and amount of increase in imports, the market share taken by the increased imports, and changes in level of sales, production, productivity, capacity utilization, profits and losses, and employment of the domestic industry.

Application of Measures
Safeguard measures may only be applied to the extent necessary to remedy or prevent serious injury and to facilitate adjustment, within certain limits. If the measure takes the form of a quantitative restriction, the level must not be below the actual import level of the most recent three representative years, unless there is clear justification for doing otherwise. Rules also apply as to how quota shares are to be allocated among supplier countries, as to compensation to Members whose trade is affected, and as to consultations with affected Members. 

The maximum duration of any safeguard measure is four years, unless it is extended consistent with the Agreement's provisions. In particular, a measure may be extended only if its continuation is found to be necessary to prevent or remedy serious injury, and only if evidence shows that the industry is adjusting. 

The initial period of application plus any extension normally cannot exceed eight years. In addition, safeguard measures in place for longer than one year must be progressively liberalized at regular intervals during the period of application. If a measure is extended beyond the initial period of application, it can be no more restrictive during this period than it was at the end of the initial period, and it should continue to be liberalized. 

Any measure of more than three years duration must be reviewed at mid-term. If appropriate based on that review, the Member applying the measure must withdraw it or increase the pace of its liberalization. 

Under critical circumstances, defined as circumstances where delay would cause damage that would be difficult to repair, provisional measures may be imposed. Such measures may be in the form of tariff increases only, and may be kept in place for a maximum of 200 days. In addition, the period of application of any provisional measure must be included in the total period of application of a safeguard measure. 

Repeated application of safeguards with respect to a given product is limited by the Agreement. Ordinarily, a safeguard may not be applied again to a product until a period equal to the duration of the original safeguard has elapsed, so long as the period of non-application is at least two years.  

Concessions and Other Obligations
In applying a safeguard measure, the Member must maintain a substantially equivalent level of concessions and other obligations with respect to affected exporting Members. To do so, any adequate means of trade compensation may be agreed with the affected Members. Absent such agreement, the affected exporting Members individually may suspend substantially equivalent concessions and other obligations. This latter right cannot be exercised during the first three years of application of a safeguard measure if the measure is taken based on an absolute increase in imports, and otherwise conforms to the provisions of the Agreement.

Developing Countries
Developing country Members receive special and differential treatment with respect to other Members' safeguard measures, and with respect to applying their own such measures. A safeguard measure shall not be applied to low volume imports from developing country Members, that is where a single developing country Member's products account for no more than 3 percent of the total subject imports, as long as products originating in those low-import-share developing country Members collectively do not exceed 9 percent of imports. 

In applying safeguard measures, developing countries may extend the application of a safeguard measure for an extra two years beyond that normally permitted. In addition, the rules for re-applying safeguard measures with respect to a given product are relaxed for developing country Members.

Members are obliged to notify their own laws, regulations and administrative procedures to the Committee, as well as their own pre-existing Article XIX and grey area measures.

Voluntary export restrictions (VER)

An exporting country (a government or industry) agrees to reduce or restrict exports without the importing country having to make use of quotas, tariffs or other import controls.

By accepting a VER, the exporting country succeeded in securing access to the importer's market, however limited. Further, since competition was limited and supply was low, it was able to make up for the reduced volume of sales through higher prices. 
Since they were not imposed pursuant to Article XIX escaped multilateral discipline. 
VERs also had the effect of excluding those countries that were not part of the arrangement 
For a case illustrating the use of safeguard measures see:

US- Line Pipe  (2002) WT/DS202/AB/R at:
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds202_e.htm 

Web Guide: http://www.wto.org/english/tratop_e/safeg_e/safeint.htm
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