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UNIT 5
WTO and environment
There is a view that one of  the effects of the WTO agreements is to undermine efforts to protect and conserve environmental resources and promote sustainable development. The WTO claims their open, equitable and non-discriminatory multilateral trading system contributes to national and international efforts in this area.

There are two different rationales for environmental trade measures;

· Trade Measures should be used to attain a specific environmental goal
· For fair trading rules to ensure a level competitive playing field


The WTO has no specific agreement dealing with the environment. The WTO agreements confirm Member’s right to protect the environment, provided certain conditions are met. The objectives of sustainable development and environmental are stated in the preamble to the Agreement Establishing the WTO.

The WTO is not an environmental agency and does not intervene in national or international environmental policies or set environmental standards. 

The WTO’s Committee on Trade and Environment (CTE) has the purpose of making international trade and environmental policies support each other. Its duties are to study the relationship between trade and the environment, and to make recommendations about any changes that might be needed in the WTO agreements.

It is also instructed to examine and report on the relationship between services trade and the environment, including the issue of sustainable development, in order to determine if any modifications of GATS Article XIV are required. 

The CTE has responsibility for all areas of the multilateral trading system — goods, services and intellectual property. The CTE’s work is based on the principle that the WTO is only competent to deal with trade. In environmental issues its task is to study questions that arise when environmental policies have a significant impact on trade. If the CTE does identify problems, its solutions must uphold the principles of the WTO.

	
	


Provisions in the WTO agreements dealing with environmental issues 

GATT 

Article XX: Measures … 

(b) necessary to protect human, animal or plant life and

health;

…

(g) relating to the conservation of exhaustible natural

resources if such measures are made effective in

conjunction with restrictions on domestic production or

consumption.

are exempt from normal GATT disciplines under certain conditions ‘ the chapeau’  that measures must not result in arbitrary or unjustifiable discrimination and must not constitute protectionism in disguise .
Technical Barriers to Trade 

The TBT seeks to ensure that, specifications and conformity assessment procedures do not create unnecessary obstacles to trade. In its preamble, the Agreement recognizes Member’s  rights to adopt such measures to the extent they consider appropriate — for example, to protect human, animal or plant life or health, or the environment.

The right is subject to the principles of 

· non-discrimination in the preparation, adoption and application of technical regulations, standards, and conformity assessment procedures; avoiding unnecessary obstacles to trade; 

· harmonizing specifications and procedures with international standards as far as possible; 

· the transparency of these measures, through governments notifying them to the WTO Secretariat and establishing national enquiry points.  

Sanitary and Phytosanitary Measures

The SPS Agreement complements the Technical Barriers to Trade Agreement. It allows members to adopt SPS measures for environmental purposes but stipulates that they must be based on a risk assessment and:

· should not create unnecessary obstacles to trade 

· should be applied only to the extent necessary to protect human, animal or plant life or health

· should not arbitrarily or unjustifiably discriminate between members where similar conditions prevail. 

TRIPS

The TRIPS Agreement allows members to refuse to issue patents that threaten human, animal or plant life or health, or risk serious damage to the environment provided their commercial exploitation is prohibited as a necessary condition for the protection of the environment. 

For ethical or other reasons, they can also exclude plants or animals from patentability ( subject to the conditions described above for SPS and TBT).

Section 5 Arts 27.2 and 27.3.

Members can make certain inventions ineligible for patenting to protect human, animal or plant life or health, to avoid serious harm to the environment. 

A member can exclude an invention from patentability if it believes the invention has to be prevented (within its territory) for these and certain other objectives. 

Agriculture 

The WTO Agriculture Agreement states members’ commitment to reform agriculture in a manner that protects the environment.

Under the Agreement, domestic support measures with minimal impact on trade (known as “green box” policies) are allowed and are excluded from reduction commitments — they are listed in Annex 2 of the Agreement. Among them are expenditures under environmental programmes, provided that they meet certain conditions. Again, the exemption enables governments to capture “positive environmental externalities.

Subsidies and Countervailing Measures

The Agreement on Subsidies applies to non-agricultural products.  Under the Agreement, certain subsidies referred to as “non-actionable” are generally allowed. 

Amongst the non-actionable subsidies that had been provided for under Article 8.2 (c) were subsidies of up to 20% of firms’ costs, for adapting to new environmental laws.

 However, this provision expired at the end of 1999.   

Services

GATS Article XIV “general exceptions” clause is similar to GATT Article XX, with an introduction (“chapeau”) that is identical in that measures must not result in arbitrary or unjustifiable discrimination and must not constitute protectionism in disguise.

XIV (b) allows WTO members to adopt policy measures that would normally be inconsistent with GATS if this is:

 “necessary to protect human, animal or plant life or health” (identical to GATT Article XX(b)).

WTO and Environmental Agreements 
There are about 200 international agreements outside the WTO that deal with various environmental. They are called multilateral environmental agreements (MEAs).

About 20 MEA’s  include provisions that can affect trade. For example: 

· The Basel Convention on the trade or transportation of hazardous waste across international borders, or allowing countries to restrict trade in certain circumstances.

· The Convention on International Trade in Endangered Species (CITES) bans trade in certain products as the means for achieving its purpose.

The WTO principles of non-discrimination and transparency do not in themselves conflict with trade measures to protect the environment, including actions taken under the environmental agreements. 

The WTO says the way to deal with international environmental problems is through the environmental agreements. The provisions of an international environmental agreement are seen as better than one country trying on its own to change other countries’ environmental policies by action based on their own environmental policies (see the shrimp-turtle and dolphin-tuna case studies below).

Actions taken to protect the environment and having an impact on trade play an important role in some environmental agreements, particularly when trade is a direct cause of the environmental problems ( eg endangered species under CITES). It is rarely the case that trade restrictions are the only actions that can be taken, nor that they are necessarily the most effective. Alternatives include helping countries acquire environmentally-friendly technology, giving them financial assistance, providing training, etc. These alternatives are favoured by the WTO.

Disputes 

So far, no action affecting trade and taken under a MEA has been subject to challenge. The WTO position is that actions taken under a MEA are unlikely to become a problem in the WTO if the countries concerned have signed the environmental agreement.  It is more concerned about what happens when one country invokes an environmental agreement to take action against another country that has not signed the environmental agreement.  A review of the Case Law indicates that it is unilateral state action that raises WTO concerns and used to invoke the DSU.

Key questions are:

1. Can one country tell another what its environmental regulations should be? 

2. Do trade rules permit action to be taken against the method used to produce goods (rather than the quality of the goods themselves)?

Broadly speaking the DSB has said the answer is no to both.

If a dispute arises over a trade action taken under a MEA, and if both sides to the dispute have signed that agreement, then they should try to use the environmental agreement to settle the dispute. 

If one side in the dispute has not signed the environment agreement, then the WTO would provide the only possible forum for settling the dispute. 

The WTO agreements allow panels examining a dispute to seek expert advice on environmental issues. 

Some critics see a systematic pattern of WTO attacks on member’s environmental concerns and policy priorities:
· By giving priority to trade the WTO fails to resolve conflicts between commercial and environmental goals.

· The WTO rules promote unsustainable uses of natural resources.  

· The CTE has become a venue for identifying green policies that violate WTO rules. 

In support of these critics it can be noted:

1. All GATT/ WTO dispute panel decisions on environmental laws have required that the challenged domestic laws and measures be weakened—even when the challenged policy treats domestic and foreign goods the same, or when it implements a country’s obligations under a Multilateral Environmental Agreement  (e.g., the Endangered Species Act regulations implementing the Convention on International Trade in Endangered Species (CITES). A partial exception to this trend is that a WTO compliance panel decided the U.S. had weakened its sea turtle protections enough to meet WTO rules after losing a challenge and thus did not have to further weaken them.

2. WTO rules have consistently been interpreted to mean that products cannot be treated differently according to how they were produced or harvested. For example clear-cut tropical timber cannot be treated differently from sustainably-harvested timber, fish caught with drift nets cannot be distinguished from sustainably-caught fish, and products made using slave labour or involving extreme cruelty toward animals must be given the same trade treatment as products made under more humane and ethical conditions.

3. Across-the-board WTO reductions in tariffs on natural resources and biased WTO “tariff escalation” have increased unsustainable “rip and ship” policies. WTO cuts in tariffs for a variety of natural resource products have resulted in growing pressure on these resources.   The value of global mining exports, for example, rose by 55% between 1995 and 2001, even though most mining commodity prices declined. U.S. imports of fish and fish products grew by 23% across the same period.  Imports of fresh or chilled fish fillets rose to 281% of their 1995 level by 2002. The escalation built into WTO tariff schedules pushes developing countries to concentrate on trade in raw materials.  For example, rough tropical timber is imported into the U.S. duty-free but plywood veneered with tropical wood has a tariff of eight percent and almost all furniture above a limiting quota receives a 40% tariff. U.S. imports of raw logs more than doubled between 1995 and 2002. Tariff escalation also diverts developing countries from developing more sustainable value-added industries. 

4. Because WTO panels have systematically ruled against challenged environmental policies, threats of challenges often suffice. 

5.  The exceptions to WTO rules in GATT’s “Article XX” which might have allowed some domestic policies which otherwise violate WTO rules have been ruled to be inapplicable in a series of WTO rulings

Case Law 

 The ‘shrimp-turtle’ case 

United States — Import Prohibition of Certain Shrimp and Shrimp Products”, Case numbers DS 58 and 61.

Seven species of sea turtles have been identified. They are distributed around the world in subtropical and tropical areas. They spend their lives at sea, where they migrate between their foraging and nesting grounds.

Sea turtles have been adversely affected by human activity, either directly (their meat, shells and eggs have been exploited), or indirectly (incidental capture in fisheries, destroyed habitats, polluted oceans).

In early 1997, India, Malaysia, Pakistan and Thailand brought a joint complaint against a ban imposed by the US on the importation of certain shrimp and shrimp products. The protection of sea turtles was at the heart of the ban.

The US Endangered Species Act of 1973 listed as endangered or threatened the five species of sea turtles that occur in US waters, and prohibited their “take” within the US, in its territorial sea and the high seas. (“Take” means harassment, hunting, capture, killing or attempting to do any of these.)

Under the act, the US required US shrimp trawlers to use “turtle excluder devices” (TEDs) in their nets when fishing in areas where there is a significant likelihood of encountering sea turtles.

Section 609 of US Public Law 101-102, enacted in 1989, dealt with imports. It said, among other things, that shrimp harvested with technology that may adversely affect certain sea turtles may not be imported into the US — unless the harvesting nation was certified to have a regulatory programme and an incidental take-rate comparable to that of the US, or that the particular fishing environment of the harvesting nation did not pose a threat to sea turtles.

In practice, countries that had any of the five species of sea turtles within their jurisdiction, and harvested shrimp with mechanical means, had to impose on their fishermen requirements comparable to those borne by US shrimpers if they wanted to be certified to export shrimp products to the US. Essentially this meant the use of TEDs at all times.

The ruling

In its report, the Appellate Body made clear that under WTO rules, countries have the right to take trade action to protect the environment (in particular, human, animal or plant life and health) and endangered species and exhaustible resources). The WTO does not have to “allow” them this right.

It also said measures to protect sea turtles would be legitimate under GATT Article 20 which deals with various exceptions to the WTO’s trade rules, provided certain criteria such as non-discrimination were met.

The US lost the case, not because it sought to protect the environment but because it was found to have breached the MFN principle by discriminating between WTO members. It provided countries in the western hemisphere — mainly in the Caribbean — technical and financial assistance and longer transition periods for their fishermen to start using turtle-excluder devices.

It did not give the same advantages, however, to the four Asian countries (India, Malaysia, Pakistan and Thailand) that filed the complaint with the WTO.

 ‘What we have not decided ...’

The Appellate Body said:

“185. In reaching these conclusions, we wish to underscore what we have not decided in this appeal. We have not decided that the protection and preservation of the environment is of no significance to the Members of the WTO. Clearly, it is. We have not decided that the sovereign nations that are Members of the WTO cannot adopt effective measures to protect endangered species, such as sea turtles. Clearly, they can and should. And we have not decided that sovereign states should not act together bilaterally, plurilaterally or multilaterally, either within the WTO or in other international fora, to protect endangered species or to otherwise protect the environment. Clearly, they should and do.

“186. What we have decided in this appeal is simply this: although the measure of the United States in dispute in this appeal serves an environmental objective that is recognized as legitimate under paragraph (g) of Article XX [i.e. 20] of the GATT 1994, this measure has been applied by the United States in a manner which constitutes arbitrary and unjustifiable discrimination between Members of the WTO, contrary to the requirements of the chapeau of Article XX. For all of the specific reasons outlined in this Report, this measure does not qualify for the exemption that Article XX of the GATT 1994 affords to measures which serve certain recognized, legitimate environmental purposes but which, at the same time, are not applied in a manner that constitutes a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail or a disguised restriction on international trade. As we emphasized in United States — Gasoline [adopted 20 May 1996, WT/DS2/AB/R, p. 30], WTO Members are free to adopt their own policies aimed at protecting the environment as long as, in so doing, they fulfill their obligations and respect the rights of other Members under the WTO Agreement.”

The Practical Effect

 The U.S. weakened sea turtle protections in the U.S. Endangered Species Act.  When the WTO ruled against U.S. Endangered Species Act rules protecting sea turtles from getting killed in shrimpers’ nets, the U.S. complied with the WTO order by replacing the requirement that all countries seeking to sell shrimp in the U.S. had to ensure that their shrimpers used TEDs. The new policy is based on an unenforceable rule that allows into the U.S. all shrimp carried by any ship with turtle protection technology, regardless of whether the ship had actually caught the shrimp.
The tuna-dolphin dispute 

US-Prohibition of Imports of Tuna, DS 21. This case still attracts a lot of attention although it was handled under the old GATT dispute settlement procedure.

In eastern tropical areas of the Pacific Ocean, schools of yellowfin tuna often swim beneath schools of dolphins. When tuna is harvested with purse seine nets, dolphins are trapped in the nets. They often die unless they are released.

The US Marine Mammal Protection Act sets dolphin protection standards for the domestic American fishing fleet and for countries whose fishing boats catch yellowfin tuna in that part of the Pacific Ocean. If a country exporting tuna to the United States cannot prove to US authorities that it meets the dolphin protection standards set out in US law, the US government must embargo all imports of the fish from that country. In this dispute, Mexico was the exporting country concerned. Its exports of tuna to the US were banned. Mexico complained in 1991 under the GATT dispute settlement procedure.

The embargo also applies to “intermediary” countries handling the tuna en route from Mexico to the United States. Often the tuna is processed and canned in  one of these countries. In this dispute, the “intermediary” countries facing the embargo were Costa Rica, Italy, Japan and Spain, and earlier France, the Netherlands Antilles, and the United Kingdom. Others, including Canada, Colombia, the Republic of Korea, and members of the Association of Southeast Asian Nations (ASEAN), were also named as “intermediaries”.

The Panel

Mexico asked for a panel in February 1991. A number of “intermediary” countries also expressed an interest. The panel reported to GATT members in September 1991. It concluded:

1. that the US could not embargo imports of tuna products from Mexico simply because Mexican regulations on the way tuna was produced did not satisfy US regulations. (But the US could apply its regulations on the quality or content of the tuna imported.) This has become known as a “product” versus “process” issue.

2. that GATT rules did not allow one country to take trade action for the purpose of attempting to enforce its own domestic laws in another country — even to protect animal health or exhaustible natural resources. The term used here is “extra-territoriality”.

If the US arguments were accepted, then any country could ban imports of a product from another country merely because the exporting country has different environmental, health and social policies from its own. This could create a virtually open-ended route for any country to apply trade restrictions unilaterally — and to do so not just to enforce its own laws domestically, but to impose its own standards on other countries. The door would be opened to a possible flood of protectionist abuses. This would conflict with the main purpose of the multilateral trading system — to achieve predictability through trade rules.

The panel’s task was restricted to examining how GATT rules applied to the issue. It was not asked whether the policy was environmentally correct or not. It suggested that the US policy could be made compatible with GATT rules if members agreed on amendments or reached a decision to waive the rules specially for this issue. That way, the members could negotiate the specific issues, and could set limits that would prevent protectionist abuse.

The panel was also asked to judge the US policy of requiring tuna products to be labelled “dolphin-safe” (leaving to consumers the choice of whether or not to buy the product). It concluded that this did not violate GATT rules because it was designed to prevent deceptive advertising practices on all tuna products, whether imported or domestically produced. 

The Practical Effect

U.S. dolphin protection laws were undermined. The US implemented a change to a “dolphin safe” labelling policy which Mexico had demanded as necessary to implement a GATT ruling. (Mexico had threatened a new WTO case if their demands were not met). It changed the “Flipper-friendly” tuna policy to allow the “dolphin-safe” label to be used on tuna caught using deadly purse seine nets and dolphin encirclement. This regulation is now being challenged in federal court.

US Gasoline Case, (See above)

The U.S. weakened the Clean Air Act to comply with the WTO ruling.  It replaced U.S. gasoline cleanliness regulations with a policy that the U.S. government previously had estimated would produce a five percent to seven percent increase in annual emissions of nitrous oxide from imported gasoline. ( Case DS 2)

EU GMO Case
EC – Approval and Marketing of Biotech Products (DS291, 292, 293) 

The case concerned an effective ban on the import of Agricultural biotech products from the United States, Canada and Argentina
Summary of key panel/AB findings
1. General EC moratorium on approvals of biotech products;
• SPS Arts. 5.1 and 2.2: The Panel found that the EC decision to apply a general moratorium was a decision concerning the application/operation of approval procedures, i.e., a procedural decision to delay final substantive approval decisions. It was not applied for achieving the EU level of sanitary or phytosanitary protection and, hence, was not an "SPS measure" subject to Arts. 5.1 or 2.2.

• SPS Annex C(1)(a) and Art. 8: The Panel found that the general moratorium led to undue delay in the completion of the EC approval procedure conducted in respect of at least one biotech product at issue and thereby to the European Communities acting inconsistently with Annex C(1)(a) and, by implication, Art. 8.

2. EU measures allegedly affecting the approval of specific biotech products; 

• SPS Annex C(1)(a) and Art. 8: The Panel found that in 24 of the 27 product-specific approval procedures it examined, the procedure had not been completed without undue delay. In respect of these procedures, the

European Communities had, therefore, acted inconsistently with Annex C(1)(a) and, by implication, Art. 8.

3.  EU safeguard measures prohibiting the import/marketing of specific biotech products within the territories of the EU member States.

• SPS Arts. 5.1, 2.2 and 5.7: According to the Panel, the record did not indicate that there was insufficient evidence to conduct a risk assessment within the meaning of Art. 5.1 and Annex A(4) for the biotech products subject to safeguard measures. As a result, Arts. 5.1 and 2.2 were applicable. In this regard, the Panel found that none of the safeguard measures at issue were based on a risk assessment as required under Art. 5.1 and defined in Annex A(4). By maintaining measures contrary to Art. 5.1, the European Communities had, by implication, also acted

inconsistently with Art. 2.2.

In practice the EU were obliged to allow imports of the GMO products.

EC Growth Hormones Case

EC Measures Concerning Meat Products  (DS 26)

An EU ban on imported beef reared on growth hormones was struck down as it was decided that it was not based on a risk assessment. The DSB effectively rejected the Precautionary Principle as a basis for risk assessment.
Further Challenges to Domestic Environmental Measures

1.  EU ban on cruelly trapped fur.   The threat of a WTO challenge by the U.S. and Canada convinced the EU to effectively abandon a policy passed by the European Parliament to ban the sale of furs—including imported fur—caught with steel jaw leg traps. The policy would have only permitted certain animal furs from countries with a ban on steel jaw leg traps to enter the European market.  The threat of a WTO challenge eventually convinced the EU to effectively abandon the law.

2. The EU seal ban regulation (Regulation (EC) No. 1007/2009

In December 2010 the Norway and Canada requested  the WTO to establish a dispute settlement panel in connection with the EU ban on trade in seal products.  

The regulation bans all trade in seal products in the EU, apart from three very limited exemptions, entered into force on 20 August 2010. In practice, it stops all imports of seal products to the EU. 

 Canada and Norway consider the EU’s ban to be groundless. Seal stocks are not threatened, and hunting is subject to strict control. 
3. EU Registration Evaluation and Authorization of Chemicals (REACH ) Regulation  (EC) No 1907/2006.  
REACH requires EU manufacturers and importers of chemical substances (whether on their own, in preparations or in certain articles) to gather comprehensive information on the properties of their substances produced or imported in volumes of one tonne or more per year and to register such substances before manufacturing in or importing into the European Union. If the registered substance is deemed to be dangerous, it may be subject to various restrictions including the need to obtain authorization to market or use it. The regulation took effect on June 1 2007 and is being phased in over 11 years.

REACH places the burden of compliance on industry's shoulders. The EU says that the regulation is necessary in light of the more than 100,000 chemicals currently being placed on the market and the sheer lack of safety information in relation to a majority of these chemicals.

WTO members have  raised several concerns at the TBT committee about the complexity of the rules and the regulation's ambiguous terms; 

· the possible lack of uniformity in the application of the regulation in all EU member states; 

· the onerous procedures that must be followed; and 

· its application to non-EU entities including small and medium-sized companies. 

The European Union argued that REACH does not discriminate against foreign companies because the same conditions apply to all companies in and outside the European Union, including small and medium-sized companies. The European Union also stated that information regarding REACH was available on the Internet.

One of the main issues was that REACH may be more trade-restrictive than necessary. Members pointed to the overall complexity of REACH and questioned its workability, the burden on the industry, the possibility of duplication of testing and risk assessments, and the appropriateness of the criteria used in evaluating the substances, which may lead to improper or disproportionate import restrictions.

Another major concern expressed by WTO members was the need for special and differential treatment of developing countries, which is another element of WTO rules on technical barriers to trade. Several developing countries expressed doubt about the ability of their industry to comply with REACH, particularly small and medium-sized companies. In this regard, the European Union noted that extensive guidance material, technical assistance and capacity building is planned and a help desk has been set up within the relevant EU agency as well as within each EU member state.

Other issues raised by various WTO members include:

· REACH's compatibility with international initiatives such as the International Council of Chemical Association's High Production Volume Programme and the Globally Harmonized System of Classification and Labelling of Chemicals; 

· the protection of confidential information; 

· the mandatory substitution of substances that are deemed hazardous; 

· the requirement for registering monomers used in polymers; and 

· the interpretation of 'chemically modified' substances which are otherwise exempt from registration requirements. 

There is a good possibility that the lawfulness of the Regulation will be challenged in the DRB.
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