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. Interpenetration of International and
National Systems: Internal Protection of
| Human Rights by States

Part D completes the basic structure of this coursebook, We first examineq in p

~ A the processes for the creation of international human rights norms and the by;
categories of civil-political and economic-social rights. Our attention then tur
in Part C to the relations between norms and institutions, particularly't’oé
significance of international institutions and processes for the developmeny
enforcement of norms,

Those parts gave primary attention to the international dimensions of
human rights movement. Of course, states—the creators of the norms, ¢
designers and members of the institutions, the participants in the processes, 5 well
as the primary duty-bearers under international human rights law—figured prom:
inently in these earlier materials. They appeared frequently as the violators, the
defendants, the entities being monitored, investigated and reported op Ky
intergovernmental and nongovernmental organizations.

Part D shifts focus. Here we observe primarily the internal processes of the stat
themselves, particularly the decisions and acts of governments bearing on humap:
rights issues. Our perspective is that of the state rather than the internationg]:
community. For the most part, we examine executive, legislative and judicial’
action looking toward the observance and protection of human rights, rather thg
state action violating rights. In short, we here Imagine states as the first-lin
enforcers of the international human rights system that they have created. Such is:
indeed the primary focus of the entire human rights movement. In a state
organized world, the highest human rights aspiration would imagine states as fully
adequate protectors of human rights, to the point where an international
enforcement machinery would become redundant. :

Part D has two chapters, both of which involve the interpenetration of national
legal-political orders and the international system. Chapter 12 examines ways in
which states observe and protect human rights. Chapter 13 inquires into the ways
in which a state acts internationally as an enforcer of international human rights
by applying pressure against violator states.

In both chapters, as in the entire coursebook, the materials view the state pri-
marily in its relationships to the international system. That is, these chapters do not
examine state politics, history, or culture independently of that system. In both
chapters, states draw from and work to increase the efficacy of the international
standards. The chapters draw their illustrations particularly from the United States
and Europe, to permit a more contextual examination of the issues posed.

man rights violations occur within a state, rather tha‘n on the lf]flgh. seas 0:;2
ter space outside the jurisdiction of any one state. Ultlmately,_ eh ective pr_c:1 e
on must come from within the state. The m_te_rnatlonal human I‘lﬁ t}i systeﬁn docs
ot typically place delinquent states in [.Johtllcal bankruptcy and t goutgo ass ome
Qrm of receivership take over the administration of a country 1;1 order to assure
' -'enjoyment of human rights—although the measures implemente g ‘
ternational community in Bosnia-Herzegovina after the 1995 Dayton. (:Ect
greemeht and especially in Kosovo (see p. 653, supra) represent steps in. f
lirection. Rather the international system seeks to persua‘de or pressure states (}
' ﬁilﬁl their obligations through one or anothfzr meth.od—ﬁelj[her obs_ervullg natlonar
Jaw (constitutional or statutory) that is consistent with the 1_nternatlolna (11’101’1’?:3 _01
making the international norms themselves part of the national legal and politica

rder. ‘ ' .
" Such is the focus of Chapter 12, which falls into three sections. Section A

 describes the adoption by many states during thfa last_half of the tweptletlll cerll.tl:uryi
and especially the recent decades, of constitutions }nformed b){ liberal po 1t1tc}ii
(and often economic) premises and frequently dt?clarlng hum'fm rlghts?. It II(;ltes e
many relationships between such state consFi.tutlc.)ns anq the internationa .”untlari
tights regime. These themes are surely famlha'r,_ in .the ‘hght‘ of the manylr( illus lr.a
tions of state constitutions and constitutional lltlgé.ltl())n in this courseboo §ea11; ier
chapters. Section B inquires how states ‘internahz.e treaty norms—t}'lalt 13,1 0\;
they absorb the provisions of human rights treaties within the state’s ei;ga an
political order so that they can be implemented and enf?rced by state aut o.rltlesl;
Section C then turns to the use of state judiciaries to pr0v1_de remecliles to victims o
human rights violations that took place in other countries, ar_ld in the [.nioc.ess to
draw on customary international law. It stresses the role of distinctive legislation in

the United States, the Alien Tort Statute.




COMMENT ON CONSTITUTIONS AND

A. THE SPREAD OF STATE CONSTITUTIONS"" CONSTITUTIONALISM

IN THE LIBERAL MODEL
|
| This section looks at o

the spread among ma
ical (and sometimes

ne of the important phenomena

ge of constitutions
ny states of constitutions ex

' e e s " f the world (the United Kingdom being the most striking exc;;f&;m:i
S Ol written constitution. By itself, that statement says very Oliti.cal
a_fO}‘m? : imply to a basic state document that organizes a p y
ution’ fefers S11 srt)etiing forth the basic institutions of goYernment.‘ I't nlee
by for examtl')ael’]ar structure, impose or reflect any particular politica L’i‘
follt?W oo o lidceologj,r or prescribe any particular form of governrr;(ent. '
o SYStemt'Oror author’itarian, oriented to private property and mar Etii?;e
; :Y:ll)le ii?%ii;:ship and central direction, multi-party or one-party, atten
s collec ov . |
JJ[;'(.)t o ip(_i1V1dual rl%‘ﬁ?i,czrlll()if Si(r)lcir}ll;air practical significance and s.yfnbohsm sz
CantltUtlon;"arYe extreme, entire instruments or particular provisions r’naiy 1
3: f Oll;teeggrt;t?)rr]y and aspi)rational rather than to florm ]p;art of Ll:i s:s:’fas; deg;lr
1 i i cals to be wor R
o aSPifﬁl‘)frth:]?; r:if:ﬁgzvggli:;:lunisegof radicélly clii"ferc?nt and le§s
Oyngltosfiin;uigoszs and h‘:ethods. At the other extreme, cons:1tu:1g;1§ig;(t:)\lr;
ey ici i overnment in action ught
é}?ns o oo b? judmauzoe?hfg r:;'::;f (a)%?l];s:ctil;f feview—that is, testipg leglﬁlatlon
i‘_’ate - f?velelll norms, and invalidating legislation found to violate (‘; bem;.h .
ron Cons'§Ut10? ers ecti;'e, a constitution may be broadly understoo (); he
{{i VEr(l)mt(? lcaicle iilrseigniliicagt, a document freely manipu'lated. by glc)gxle;nlrlr;zlilt;d gve
sid?r), ?or example, the People’s Republic of China which, since s |
constitutions, each of which has:

| violations. Of course other states
| tions that have involved neither liberal principles nor t
[ rights,

| One can approach this phenomenon from two
‘ of liberal-style constitutions (or at least constit
: component) can be seen as a horizontal trend a

calonial powers. :
5 A second perspective stresses the li

constitutions and the achievements of the human rights movement in constrii

ing an international system of norms, institutions and processes. One cou
describe these links and the related i

horizontal in character, since th
‘above’ the state rather than from other states,

Both horizontal and vertical influen
work in this process of states’ drafiing ¢
intertwined, for the Very states exerti
taneously creators and members of t
T from above, International human 5
5 discourse of international relations a
respects could best be met through ¢

signaled a change in power or a change Iin the eco.nomllc or p?h:i?ia?]?:ﬁe
s of i leadership. . . . The judiciary had \flrtual ¥ no significa oe
it C!fthe C}']mtez Senall evolution. . .. [Elach constitution he'ls been premz@e o
‘iﬁetll;{:ligfﬂtllslgxilg%ts are granted to citizens by C;he sﬁtitg. Rlﬁit; ;11‘: cl:)(;tstitelrlg(em
' ined or fixed wi :
fmm hu“:lan Pers'onli)orog;ﬁ:fr :;foil: t}tlnels‘?t;lte to change both the quality a-ntcf
- 'Thls + citizer ’s rights whenever it is believed necessary because thle exlsh
e of Ofﬁ Cl'tliz;? doegs not limit the power of the state. Consequecll]tﬁy, ez;}cle
enee Pf e hrlg either implicitly or explicitly permitted the state to de lnerin_
ature of a 5:3 w’s rights by legislation. ... [Tlhe U.S. constitutional p >
n'atlurzfocf;-hic(lilslz;d balances between the traditional branches of governme
- Eg(eiutive, judicial, and legislative) is absent.?

ces and pressures were simultaneously #
onstitutions. They were indeed complexlj
ng a ‘horizontal’ influence were 'sim
he international System exerting pressuré
ghts figured ever more pervasively in" thé
nd made demands on states that in many
onstitutions assuring the conduct required -
state. Those constitutions both ‘borrowed’

itati arter, or a
© Alternatively, a constitution may be understood as an au;horlt:ti,:fud:end t,o 2
solernn covena)nt, between the government and people. 1 So;\,ilu e o
more stable and resistant to change; the amendment process

! Many decisions of courts of these states, inclyd-
ing the new constitutional

? H. van Maarseveen and G. van der Tang, Written

. ; ; , ; ime-consuming.
courts, that interpret and Constitutions: A Computerized Comparative Study lngly complex, demanding and time &

apply these constitutions are set forth in Vicki Jack- (1978), at 191.

son and M. Tushnet, Comparative Constitutiongl Law

(1999),

0lsoIm. 1 0, Law an olitics in the Pet)!)'e 5 Repubhc of China {1992 , at 506,
, ]. Minan and L.A tto, L f { )
7 R. Fol [§] d Politi
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Constitutionalism SRS  fromn a racist regime to constitutional.ism. Perhaps no change in reginjle
( o 38 i ciples has been as sudden and dramatic. After the collapse of apartheid
Scholars frequently use the term ‘constitutionalism’ to describeaparti i rious interim arrangements which in turn were followed by the 1996
of constitutional system. This fluid term is put to many diffen_:_nt,usﬁs-.3 H - fltiorl of the Republic of South Africa. Chapter 1 {sec. 1) of the Constitution
many scholars would agree on the core meaning, Constitutionalism hep. SN ' Bled Founding Provisions and reads like a textbook on constitutionalism:
constitutional system that falls within the liberal tradition (see the Conling - o ‘
liberalism at p. 361, supra) and possesses many characteristics of th ‘ B Republic of South Africa is one sovereign democratic state founded on the
state. Often constitutionalism in this sense is implied when one ¢ e Slowing values: '
spread of constitutions among states as a part of the human rights move "
example, the post-apartheid South African constitution.
Constitutionalism refers broadly to the following characteristics ‘of
tion, found among many states to a greater or lesser degree, in different!is
ations and with different emphases. Qften based on a conception ¢
sovereignty, the constitution assures accountability to the people throﬁé
of techniques and institutions, the most important being the requiréme
odic and genuine elections in a multi-party system. Consistent with the

tradition, the constitution would control and limit the powers of govern Kection 2 provides that the ‘Constitution is the supreme law of the Republic’.
several different ways, including a scheme of checks and balances through 4732 Btanter 2 contains a Bill of Rights which is described as ‘a cornerstone of dem-
ation of powers that must include an independent judiciary. That iy ‘ and ‘enshrines the rights of all people in our country and affirms the
becomes the essential guardian of the rule of law, in the sense that the execf{{iR fnocratic values of human dignity, equality and freedom’. “The state must
‘government’) must act within established legal frameworks and accord; t, protect, promote and fulfil’ these rights. The Constitutional Court here
established processes. The legality and legitimacy of that action must be suf; a vital role.*
judicial review. s he key question raised by such developments is: Under what circumstances
Constitutionalism implies that the constitution is a ‘real’ rather than if provisions designed to establish a system of constitutionalism succeed? Are
hortatory instrument, truly the fundamental law or charter—in the words e any indispensable ingredients? Are there preconditions, in the absence of
United States Constitution, ‘supreme law’. It thus possesses a distinctive sole hich an otherwise splendid constitution will remain as a fagade or an illusion?

‘(a) Human dignity, the achievement of equality and the advancement of
» human rights and freedoms. -

b) Non-racialism and non-sexism.

i(c) Supremacy of the constitution and the rule of law.

+{d) Universal adult suffrage, a national commeon voters roll, regular elections
-and a multi-party - system of democratic government, to ensure
., accountability, responsiveness and openness.

and force. It may come to symbolize the nation itself. ' ompare the analyses which follow, Ghai paints a bleak picture of the experience

Constitutionalism generally involves a declaration of the individual i ost-colonial Kenya, but retains an element of optimism. Several authors who
associated with the liberal tradition, in the manner of the Bill of Rights of (the Bhrvey recent developments within Africa see cause for considerable satisfaction.
ten amendments to) the US Constitution, and of many European constitufio he assessments of post-1989 developments in Eastern and Central Europe are less
as well as constitutions in a broad range of African, Asian and Latin Ameri¢dfl Sanguine.

states. These rights are indispensable to setting limits to governmental actiofi g
particularly when they are coupled with judicial review of the constitutionality

legislation. Such judicial review itself could be seen as a desired but not eésé_nt’i YASH GHAI, THE KENYAN BILL OF RIGHTS: THEORY
element of the constitutional scheme. o i AND PRACTICE

The list of rights declared will vary among states. For example, in the cons Philip Alston (ed.), Promoting Human Rights through Bills of Rights:

tutional history of the United States, the property right protected by the Fifth ai . P c e P 8 tives ( 189 99), at 1 8g7 ghtss

Fourteenth Amendments to the Constitution has played a large and influential omparative Perspectives -8

role..That has been rm.ufh less the case in many states whose constitutior.ls now fall Introduction: The Background to the Bill of Rights

within the liberal tradition, and indeed in the major human rights treaties. During the colonial period. th trictic ¢ o 6
Since the end of the Cold War new constitutions, including bills of rights, have i i uring the colonial period, there were no restric l(fm;‘; stemming rm}lha

been adopted in a great many countries. In Central and Eastern Furope .alones - a'mental I.axtv, on the legIS]?t“’e or ex_ecutl‘ve power ol the government. Lhe

there have been more than 25 new or revised constitutions in that time. Develo : onial administration established and maintained by means of the law a

ments in Africa have been characterized as a prolonged fit of ‘constitutional fever’s f S0vernmental and social system characterized by authorltarla_msm, and racial

a 1998 compilation included 20 constitutions published in French since 1990.
One of the most notable success stories of this period is South Africa’s

! The decision of the South African Constitutional Court in the Makwarnyane case p. 39, supra, offers an
Pt illustration. .



992 Part D, States as Protectors and Enforcers of Rights 12, Interpenetration of International and National Systems 993

discrimination. . . . Several features of this system may be mentioned, Pipg
long time there was no local or popular participation in law making, ; . .8
Second, in general the law conferred wide discretion on officials

hsociety. . - - Independence facilitated the access to state power of leaders who
sily a weak hold in the economy. . . . As the state is the primary instrument of
ulation, corruption is endemic, woven into the very fabric of the apparatus
¢ state. The pressures towards corruption arise not only from economic greed,
' also from the imperatives of political survival, since the main basis of a
tician’s support is generally not the party or another political platform, but
telism, sustained by regular favours to one’s followers. Public control and
untability over that apparatus are unacceptable; resistance on the part of the
pited is met with coercion. The role of constitutions and laws becomes totally
umental, unmediated by autonomous processes and procedures. Law itself
mes a commodity that only the state may mobilize and manipulate. . . . In

e

... [T)he colonial laws and administration . . . fashioned official attity,
behaviour and the submissiveness of the people to authority. Not only haveift
attitudes and behaviour continued, but so have most of the laws, . . . The 1
these laws and practices was the growth of a powerful administration whig
scant regard for the rights of the people. .., L

However, European settler and commercial communities could not face
equanimity the prospects of such a legal and administrative system conti

into the era of African rule.... Under their pressure, Britain agreed . ¢ circumstances it becomes impossible to secure the enforcement of rights and
fundamental reversal of policy. This involved political and administg

decentralisation . . . [and] the inclusion of a Bill of Rights in the Constitutio:d he domestic and international environment was not unpropitious to the cen-
independence. Britain had in fact extended the [European Convention on Hyi#m alisation of power, The leitmotif of the time was ‘nation building’ and economic

Rights (ECHR)] to Kenya in 1953, but it was not incorporated in local law;
therefore had little impact in the country. . . .

Equally ineffective was the first domestic Bill of Rights which made its dppé
ance in 1960. It is not possible to trace a single case in which the Bill was sucq#
fully invoked. It was succeeded by another one . . . {which] was entrenched i
independence Constitution (December 1963). The 1960 Bill was closely mod
on the ECHR, although for subsequent Bills inspiration was drawn froms
Nigerian and Ugandan constitutions, This made little difference since the il
two countries had drawn upon the ECHR (or rather the [British] Colonial Offi#5
had drawn oa it for them). Lt

It should be stated that the decision to include the Bill of Rights was that/§f§
Britain. By this time it was becoming normal (but by no means universal. . .) fo7 g3
colony to adopt a Bill of Rights on independence, but the need to protect Ke
minorities, particularly the white settlers, was upper-most in the decision. There§
no evidence of any enthusiasm on the part of African parties for the Bill (althoug]
it would have been hard for them to oppose it, given their anti-colonial stance)

Hons (with the diffusion of power and checks and balances) as obstacles towards
fhese goals. Arguments were also presented as to the faiture of the constitutions to
Peflect the ‘African personality’ and understandings of authority and power. Thus

:0logy of legality replaced by that of developmentalism. (The legal system was
owed to -atrophy; law reports ceased to be published, law libraries were run
fdown, the system of filing in courts became the twin victim of inefficiency and
ruption). The fact that this was merely a cover for the aggrandisement and
nsolidation of personal power did not become obvious until later. There were
ffew domestic groups with a genuine commitment to human rights (for the truth is
fifiat anti-colonialism was not about human rights but about black power). . ..

' In these circumstances . . . the Bill of Rights became largely irrelevant. . . . Even
fa judicial decision favourable for human rights could be secured, it seems to have
ittle impact on administrative or police practice, or indeed on subsequent litiga-
lon. However, this assessment needs a qualification, The experience of the 80s
hows that the Bill is not without effect in other ways. The skilful use of it by a few
awyers tied the government in litigation of key political issues. Courts became the
nly venue where these issues could be aired. They exposed the inconsistencies and
alpractices of the government and raised public consciousness of rights and

olitics, ... The Bill established standards by which the conduct of the govern-
‘ment and the courts could be judged. It inspired the establishment and work of
ome NGOs. Tt helped to produce a sense of solidarity among disparate persons
‘Working for social and political reform. For a time it provided the only alternative
‘coherent ideology to that of tribalism and one partyism of the government. It also
‘enabled democratic struggles in Kenya to be linked to the growing international
‘oncern with rights and democracy, and being focused on rights which by now
‘Were proclaimed as universal rather than on specifics of local politics, it facilitated
the engagement of foreign private and official institutions.

V. Conclusion: The Reason for the Ineffectiveness of the Bill of Rights

Most African states adopted shortly before or at independence a Bill of Rights, very
similar in form and content to that in Kenya. In the large majority of instances, the
Bill of Rights was no more effective than in Kenya. How is one to explain the
ineffectiveness of the Bill of Rights?
[The author adopts a dichotomy used by Max Weber to distinguish betweel)
legal-rational (rule of law-related} and patrimonial systems of governance. Ov?r
time, Kenya moved to the latter system, under which an] apparatus of coercion
and oppression (... a mixture of the legal and the illegal) is established fq: e
with those who resist the arbitrary exercise of patrimonialism, while the resources
of the state provide a ready source of patronage to keep others in line. -
The explanation for this shift Lies in the nature and purposes of the state in
Africa. The state is an imposition, and stands in a relationship of antagonism (9
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The authoritarianism of African rulers and the bankruptcies of their gifF o
have raised a consciousness of the value of human rights. A number ofiN§ I national constitutions bring out one point forcefully: the evolving African

with a commitment to human rights, have arisen. There is greater awarepg
procedures to secure human rights (and a growing number of lawyers v
risk the use of them). The international environment is supportive, T

of the state is being downgraded. There are growing demands fo,
accountability. . . .

W ritionalism is a constitutionalism of human rights and liberty. In ali the
- tutions discussed, the themes of democracy and respect for human rights are
. sised prominently. There is experimentation in new forms of governance,
jough, but the thread running through these experiments is an insistence

W¥iemocratic legitimacy—with the meaning of democracy left open as the
W iments unfold. . ...

ANALYSES OF CONTEMPORARY MOVES TOWARD. 2
CONSTITUTIONALISM IN DIVERSE STATES , dou Ould-Abdallah, The Rule of Law and Political

Mpazi Sinjela, Constitutionalism in Africa: Emerging Trends
60 The Review, Int’l Commission of Jurists 2 (1998)

7The mere existence of a constitution, however comprehensive, will do little to
ite 2 stable environment for democracy and development unless people know
 understand its provisions, have faith that their governments will not overrule
and believe that their rights as promulgated within it, will indeed be upheld.
filicrefore, the existence of an independent judiciary and legislature, a free and
Kmpetent press, and a vibrant civil society are all necessary to ensure that
stitutional provisions are translated into reality.

[At] independence most African countries adopted a “Westminster’ or a ‘Galf
constitution model ... [Subsequently, however, a] multiparty demacragys

considered to encourage tribal division and conflict, and was, theref
undesirable. . . . .

Where a peaceful transition to a one party rule was not possible, ciy
governments were overthrown by force and were replaced by military rule, .
The political changes in Eastern Europe signalling the end of the Gold
meant that African totalitarian (states] were no longer needed by the We
virtue of their strategic or geographical location. No longer supported but con
demned for gross violations of human rights, these dictatorial regimes had

succumb and give way to a new order. A hurricane of political changs
Sub-Saharan Africa ensued. . . . '

An unfortunate legacy of single-party politics in some countries is that most
ple have little faith in ecither the legal system or the judiciary, and public
fidence has to be re-built if the rule of law is to be institutionalised.

. [A]s experience has shown, freedoms can easily be reversed and repression
introduced. There is no guarantee that the current process of democratisation in
ica will continue or be sustained. . . .

[The author then refers to the 1990s constitutions of South Africa, Namib
Tanzania and Malawi, all of which contain extensive human rights provisions, ] i3
! By the beginning of the 1990s, multiparty systems had been introduced in almos
' all Francophone countries. The constitutional reforms accompanying the political
\ reforms have also signalled a return.to the independence constitutions modelled
after that of France. Like in Anglophone African countries, the new Constitutions
include an array of human rights provisions. A mechanism for safeguarding
human rights has been established. This includes the establishment ‘o
i Constitutional Courts or the office of an Ombudsman. . . .

bdullahi An-Na’im, Eritrean Independence and African
onstitutionalism: A Sudanese Perspective

n'lekle (ed.), Eritrea and Ethiopia: From Conflict to Cooperation (1994), at 115

- - . .Constitutions by themselves cannot transform political, economic and social
 reality; at best, they can only seek to regulate it and direct its energy in the desired
¥ direction. In essence, constitutions represent the legal expression of underlying
| Principles and institutions which should be firmly embedded in and supported by
 "orms and values regarding the incidence, exercise, sharing and transfer of polit-
 tcal power which are accepted and practiced by the population at large. For better
§ Or Worse, constitutions and constitutionalism should therefore be the product of
¢ the historical evolution of the culture of the particular society. '

B i Bertrand Ramcharan, The Evolving African Constitutionalism
60 The Review, Int’l Commission of Jurists 23 ( 1998)

... [African states] are engaged in a determined effort to address conflicts in thé
continent and to promote African solutions to African problems. . . . :

-+ Largue that the need and cultural resources for developing commitment to
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constitutionalism are present in African societies. The need is due the
the nation-state is now the primary form of large scale political organizatj
domestic and international political and economic relations are Predicateg;
fact, Africans must develop and learn to operate their own nation-stateg i
to exercise their right to self-determination in the modern world. I
necessary resources for this already exist in African cultural traditiong, al
somewhat rudimentary form. To the extent that one can speak of Afriéanr'(:
in general, there are certainly rich traditions of political consultation ¢, &
ment by consensus and communitarian welfare which can now be [, 2
promote African constitutional models.
[ am not suggesting that traditional African cultures are in full accorli3
modern constitutionalism. On the contrary, I can see that certain aspects G
tradition, such as the status of women and outsiders to the clan or tribd
certainly at odds with constitutional principles of equality ang ;48
discrimination. '

s and the Federal Security Service. These agencies are dissatisfied with the
jer of not-guilty verdicts (although they amount to only 0.5 percent of
Werdicts), with the judicial supervision over pre-trial detention and with the
d by the judiciary of many cases for additional investigation. Finally, a series
s.on operational investigatory activities have legalized highly questionable
ds and techniques typical of oppressive political regimes. All of these phe-
pa raise serious concerns regarding the future of judicial legal reform in

sformation in Post-Communist Societies?

ellamy and Castiglione (eds.), Constitutionalism in Transformation: European
Wil Theoretical Perspectives (1996), at 157

. Amongst many of the post-Soviet states, in particular, the absence of estab-
d national political cultures (other than Communism), the stresses and dis-
iocation resulting from transition to a quasi-market economy (characterized by
Cofruption and incompetence) and the general absence of ethnic, linguistic or
Ieligious homogeneity (a factor which was frequently exacerbated by the policies
[Porsued during the Soviet era) have combined to create conditions in which many
of the new state structures remain vulnerable and fragile. In such circumstances,
n ifa general collapse of state authority can be avoided {or recovered from), the
mative may not be liberal democracy. It is altogether more probable that
uthoritarian governments, drawing on ethnic, religious or other loyalties, will
vide a-more credible basis for the preservation and continuation of central
hority in these states.

Igor Petrukhin, The Judicial Protection of the Constitutional
Rights and Freedoms in Russia: Myths and Reality

in Gibney and Frankowski (eds.), Judicial Protection of Human Rights: Myth or:
Reality? (1999), at 25 : :

i
{This analysis focuses on the role of the judiciary under the 1993 Russian Gon|
tution which proclaims in Article 2 that ‘Man, his rights and freedoms shall be th#
supreme value. It shall be a duty of the state to recognize, respect and protect
rights and liberties of man and citizen’. The Constitution contains a comprehe
sive listing of civil and political rights and enumerates a significant rang
economic, social and cultural rights. Human rights are judicially enforceable and 4
Constitutional Court is established.]

Constitution making and constitutional transformation may go hand in hand.
owever, there is no logical reason why this should always be so. Indeed, there are
Umerous reasons why governments engage in spates of constitution making,
Apart from the wish to transform the way in which a society is governed. These
include the desire for international (or national} legitimacy, a need to encourage
foreign aid or investment, or even the wish to avoid genuine transformation.
Constitution making may, thus, constitute a form of political deception, helping
¢ynical and manipulative regimes to pursue policies which are the reverse, or
Merely a parody, of the principles enshrined in the constitution (this is at least
partially the case in Slovakia, Romania and in some of the post-Soviet states).

The 1993 Russian Constitution is a good basis for the democratization of justié
and the protection of citizens’ rights. Many important laws have been adopted il
its implementation. These laws govern various aspects of the market economy,
they allow the authorities to fight crime more effectively and they also protect
citizens’ rights and freedoms, But the process of legal reform is far from over.. ..
The judicial profession has become less attractive. The courts are badly
financed, receiving only about one third of the funds allocated to them by the statés
In some regions, one may speak of the virtual paralysis of justice. Owing to hig.h
court costs, many people cannot afford to turn to the judiciary to vindicate thel{
rights. The judiciary is generally distrusted. Defense attorneys have found them:
selves in a difficult situation because most of them handle 50 percent of their cases
free of charge or for a low payment from the government while acting 5
appointed defense attorneys. .
The judiciary is still under pressure from prosecutors, the Ministry of Internal

-+ It surely cannot be a coincidence that the four most successfully transform-
g political democracies and market economies—the Czech Republic, Slovenia,
l?Oland and Hungary—are strikingly homogeneous in ethnic, religious and
Inguistic terms. They are truly ‘nation’ states. ... By contrast, in. Romania,
Slovakia, Bulgaria, Ukraine, the Russian Federation, the Baltic states and the

—
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former Yugoslavia, tensions over minorities have undoubtedly compli¢
possible transition to democracy and constitutionalism.

This is, in many respects, a depressing conclusion. It suggests that defyi
and constitutionalism will be slow to develop, or may never develop, in m -
the post-Communist states. Even if these countries succef?d .in overcomij i
legacy of the Communist era— political, social and economic infantilizay
nomic backwardness, pollution etc., they must continue to wrestle with the:
of their pre-Communist pasts. For some, these may prove to be altogethep;if
formidable adversaries. Thus, ‘the more fundamental trend may be retuy
indigenous political traditions’, '

. D. Beatty (ed.), Human Rights and Judicial Review: A Comparative Perspective
% R Bellamy and D. Castiglione (eds.), Constitutionalism tn Transformation: Euro-
nd Theoretical Perspectives (1996); T. Buergenthal, ‘Modern Constitutions and

i
W iry World (1993); M. Lacey and K. Haakonssen (eds.), A Culture of Rights: the Bill of

Vils in Philosophy, Politics and Law (1991); and L. Henkin and A. Rosenthal (eds.),
fissitutionialism and Rights: The Influence of the United States Constitution Abroad (1990).

'B. HUMAN RIGHTS TREATIES WITHIN STATES’
LEGAL AND POLITICAL ORDERS

1. Where civil society remains both weak anid repressed in .many countr
- reformers put liberal constitutionalism low on their priorities?

Vhile the many new constitutions have been deeply influenced by the Western
_ , lodels and by the basic international human rights instruments, they are none-
o An-N . c\oncfudes that1f i n StltutlQ i TR (P RTRRY " i rss emphatically national instruments, created and shaped and instituted by
.2 An-Na'im concludes that 2 L ' ach state.
;‘Ct _gf.‘_?ﬂq;fl'l;_s‘tp L evolution of 2’ Section B shifts attention to international instruments, speciftcally to human
2 Vé;mm- ymna Mihts treaties. It examines the interpenetration of the international and national
g Cstems, the significance of treaties within states. The broad questions explored
ifé:how do these treaties influence the national legal and political systems of states
gharties? Are they automatically absorbed into a state legal system, or reproduced in
fifate legislation, and with what effects on the different branches of government
filich as the executive and judiciary? Or do they remain distinct from the state
Stem, ‘above’ it as part of international law? The readings draw on the techniques

d experiences of a range of countries in this excursion into comparative
nstitutional law.

3. Dos’it. riiake ‘sénse “to ‘promiote a’single model bf onstitutionali
' countries which: Have ‘majorethnic; religios; lifiguistic of ‘other minorit
thiose- whose:ipopulations’are- relatively: homogeneous?- If a+standard mod
" be modified for-countries with mutaally antagonistic minorities; - wh:

" modifications consist of¢” - : : '

that was at the sar

- and the two. Covenants? If
, constitutionalisr
_ tights in the UD

Can, you imagine 3:state char
time a systematic and gross

1. BASIC NOTIONS: ILLUSTRATIONS FROM
DIFFERENT STATES

YIRGINIA LEARY, INTERNATIONAL LABOUR CONVENTIONS
- AND NATIONAL LAW

(1982) at 1

ADDITIONAL READING B

 [The efficacy of human rights treaties] depends essentially.on the incorporation of

, . : - , 122
M, Tushnet, “The Possibilities of Comparative Constitutional Law’, 108 Yale L. J. 122 " their prg\jﬁ%aational law. . ..

i (1999); M. Tushnet and V. Jackson (eds.), Comparative Constitutional Lau'»: Cases Qﬂﬂ
Materials (1999); P. Alston, ‘Lessons Relating to Bills of Rights from Pre-Twentieth Centlvl__fY
Experience’ in F Coomans et al. (eds.), Rendering Justice 1o the Vulnemble- (forthcom}flllﬁ
‘ 2000); D. Nelken, Comparing Legal Cultures (1997); W. Twining, ‘Globalization and ??,mé
i parative Law’; 6 Maastricht J. Fur. & Comp. L. 217 (1999); G. Teubner (ed.), f}:loba . i
F without a State (1997); E. Azzam, Arab Constitutional Guarantees of Civil and Political Rig

-~ International law determines the validity of treaties in the international legal
fystem, i.e., when and how a treaty becomes binding upon a state as regards other
State Parties. It also determines the remedies available on the international plane

E 101 its breach, But it is the national legal system which determines the status or
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force of law which will be given to a treaty within that legal svstem, {0

national judges and administrators will apply the norms of a treaty in‘a
case, ... When the treaty norms become domestic law, nationg] judges )
administrators apply them, and individuals in the ratifving states May an(!
rights as a result of the treaty provisions. Thus, developed municipal legal g Soelve
supplement the more limited enforcement system of international law,

While the international legal svstem does not reach directly into the Nationg]
svstems to enforce its norms it attempts to do so indirectly. States are require&
under international law to bring their domestic laws into conformity with theiy
validly contracted international commitments, Failure to do so, however, results ir:
an international delinquency but does not change the situation within the Nationa)
legal svsterns where judges and administrators mav continue to apply natiopa} law
rather than international law in such cases. . . .

The status of treaties in national law is determined by two different consti-
tutional techniques referred to in this study as “legislative incorporation’ apg
‘automatic incorporation’, In some states the provisions of ratified treaties do not
become national law unless thev have been enacted as legislation by the normg]

Whethigy
Specifie

"method. The legislative act creating the norms as domestic law is an act entirely

distinct from the act of ratification of the treaty. The legislative bodies may refyge
to enact legislation implementing the treatv. in this case the provisions of the
treatv do not become national law. This method, referred to as ‘legislative
incorporation’, is used, inter alia, in the United Kingdom, Commonwealth coun-
tries and Scandinavian countries. In other states, which have a different system,
ratified treaties become domestic law by virtue of ratification. This method is
referred to as ‘automatic incorporation” and is the method adopted, inter alia, by
France, Switzerland, the Netheriands, the United States and many Latin American
countries and some African and Asian countries. . . . Even in such states, however,
soIme treaty provisions require implementing legislation before they will be
applied by the courts. Such provisions are categorized as ‘non-self-executing’,

International law does not dictate that one or the other of the methods of
legislative or automatic incorporation must be used. Either is satisfactory assum-
ing that the norms of treaties effectively become part of national law, Conversely,
neither method is ipse facto satisfactory under international law, if, in practice, the
norms of ratified treaties are not applied by national judges and administrators.
The method by which treaties become national law is a matter in principle to be
determined by the constitutional law of the ratifving state and not a matter
ordained by international law. The international community, lacking more effect-
ive means of enforcement, is often dependent on the constitutional svstem of
particular states for the effective application of treaties intended for internal

application.

Some national constitutions provide for automatic incorporation of treaty pro-
visions, In other states, judicial decisions have determined that treaties are to be
automatically incorporated. A correlation appears to exist between legislative con-
sent to ratification and automatic incorporation. In states with the system of
automatic incorporation, legislative consent by at least one house of the legislature

YSte_'l'ﬁé ok
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: enerally required before the exccutive mav ratifv treaties. In states with the
) P%em of legislative Incorporation, ratification of treaties is frequently a purelv
ccutive act 1ot requiring prior approbation of the legislature. In the United
ingdon, and other common {aw countries which have followed UK precedent
this regard, parliamentary consent to ratification is normally not required and
ress legislative enactment of treaty provisions Is necessary before thev become

domestic law.

Arl individual may invoke the provisions of a treaty before national courts in
jufomatic incorporation states in the absence of implementing legislation only
when its provisions are considered to be self-executing and when he has standing
o do s0. . - - (IIn general, treatv provisions are considered by national courts
and administrators as self-executing when they lend themselves to judicial or
administrative application without further legisiative implementation. . . .

NOTE

As of March 2000, there were 41 Member States of the Council of Europe, all of
which are parties to the European Convention on Human Rights, Chapter 10
examined the international organ of the ECHR, the European Court of Human
Rights; these materials examine the internal application by member states of the
Conventicn's rules.

All but three states parties have incorporated the Convention into domestic law.
Of those three, the United Kingdom {see p. 1008, infral and Norwav are in the
process of creating a new relationship between the Convention and domestic law.
In Ireland the Convention continues to have only the status of international law
within the domestic legal system, although a move to incorporate is under active
review,

countries.

JORG POLAKIEWICZ, THE APPLICATION OF THE EUROPEAN
CONVENTION ON HUMAN RIGHTS IN DOMESTIC LAW

17 Hum, Rts. L. ]. 405 {1996), at 406

Il The status of the Convention in the domestic law of States Partics

Sllnce there is no formal ebligation for member States to incorporate the substan-
Ve provisions of the Convention into their domestic lavw their status varies fram
One country to another, . . .

The experience of Nordic countries is rather interesting, . .. The Convention
¥ cadv ratif . ordi - < 5 ~
¥as already ratified by the Nordic countries during the 1950s. ... Even before
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formally incorporating the Convention, courts in these COUNtrieg. B .tion. Prior to ratification, a number of States which have recently

larly to the Convention when applying domestic law. In a judgm, - ties to the Convention went, with the assistance of the Council of

1989, the Swedish Supreme Court [said]. .. even though the Conyi B 1 ougha ‘compatibility exercise’. In Finland, Hungary, Lithuania, Estonia

not form part of Swedish law it is natural that its positioﬁ:in‘ : .. inter-ministerial committees or working groups were set up in order to
a7 HE ]

rights influences the interpretation of the Instrument
[Constitution]. ... o
The benefits of incorporation are obvious. Incorporation gives naﬁd i '

ities the opportunity to afford redress in cases of human rights violatig | W dly, it s for the national judiciary to take the Convention seriously and to
it/ the case is taken to Strasbourg. Protracted proceedings in a forum ik i interpretation of statutory law. It is a usual practice in many countries

remote from and unfamiliar to the claimant can be spared. The se o Wiorpret statutes in a manner consistent with treaties. This practice is

litigations [sic] on the national level, saving both time and money, alwgysl ‘ es referred 1o as the rule of presumption. . ..

the preferable solution. g o L T

of i nd assess the domestic legislation and its compatibility with the

position of the Convention with regard to the rights and

As far as the States which have incorporated the Convention in thejp-J i jris of "“ﬁaﬂal constitutions
law are concerned, two different situations have to be distinguished. In Sta - ; ountries of Eastern and Central Europe have incorporated the Convention
I’ a maonist tgg_glition like Belgium, Luxembourg or the Netherlands, the rig . W1 oir domestic law. Prior to this and sometimes even in parallel, most of them
freedoms of the Convention were applied by the courts immediately after iAo : mbarked on a process of far-reaching constitutional reform which has
tion. In States favouring a dualist approach to international law such as Gaph ‘ éd in the adoption of a whole series of new constitutions. . ..
Ataly and most of the States of Eastern and Central Europe, the Convention/8M '[Most] countries adopted a detailed catalogue of fundamental rights and
be ‘transformed’into domésiic law. It is usually the parliamentary act of,y; i »ms often inspired by the provisions of the European Convention on Human
tion. Le. the law approving the treaty and authorizing the deposit of ¢ |
ment of ratification which makes the Convention’s provisions applical
domestic law. . .. . '
How to overcome possible conflicts between the provisions of the

I Application of the Convention in domestic law . § . hvention and domestic legislation?

In the past, a direct application of the Convention had sometimes been obje‘c-t'r co . -
with the argument that the rights and freedoms contained therein wetes .. It is common practice in many countries that Fhe courts give stlatutes: x\.’her-
abstract and vague to be of any help for the national judge or lawyer:f _‘possibl‘e, an interp.retation which 1s in .lme w1t'h the Convcn.n.o‘n. I\atlonfil
Denning MR once went so far as considering the Convention to be ‘indigestibi . its are indeed required to ensure that 1nternat.10nal responsibility of the}r
-af ntry arising from wrongful application of or disrespect for rules of public
The convention is drafted in a style very different from the way which we ar¢'™ , iiternational law be avoided. , . .
used to in legislation. It contains wide general statements of principle. They are *3 - There may, hm:vever, be cases ofal clear:cut conflict bet\f\lfeen domestic 1‘3815_13“0“
apt to lead to much difficulty in application because they give rise to much’ d the Convention. Here, the national judge has to decide. Where, accordmg o
uncertainty. They are not the sort of thing which we can easily digest. Article 814 e constitutional law of the State concerned, the provisions of the Convention
fof the ECHR] is an example. It is so wide as to be incapable of practical® r4g8 ke precedence over domestic legislation, the national judge must disregard the
application. So it is much better for us to stick to our own statutes and principles ional law and apply the Convention instead.
and only to look to the convention for guidance in case of doubt. : 7 This-is the situation in a certain number of countries. The Dutch Constitution

: nerally gives pre-eminence to the self-executing norms of international treaties.
Today, such a reasoning appears anachronistic, The Convention and its Prpt(\) ' ‘Astria has formally accorded constitutional rank to all the rights and freedoms
cols are not only a mere catalogue of basic fundamental rights and freedoms. They 788 contained in the Convention. Their precedence over conflicting legislation, both

Pf_i,‘l[,"ill@_ subsequent to_the.ratificition of the Convention, is in principle
recognised in Belgium, Cyprus, the Czech Republic, Prance, Greece, Lithuania,
s Luxembourg, Malta, Portugal, Romania, Spain and Switzerland.

The main responsibility for ensuring the observance of the Convention i In other countries, the Convention’s provisions can theoretically be overridden
domestic law lies with the legislature and the judiciary. In the first place. it is fo by subsequent ]@tmcording to the well known lex posterior derogat legi
the legislature to ensure that national legislation is in conformity with the rulesrof: Priori rule, Fortunately, such a result which would constitute a violation of the

constitute a body of law which bas been tested, developed and applicd by th
Court and Commission for more than forty years. . . . «
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Convention is practically always avoided by using {techniques including onist theory is clearly illustrated by the Dutch Constitution of 1983
ing the presumption of the supremacy of the Convention by re quiring i N on the following SCerpts: strated by ihe Dutch f.onstitu )
legislature be explicit when a later-in-time statute is intended to, dey}s 8 T ——

tl_le Convention (as the German Constitutional Court has done), and;t-rﬁa
Convention as lex specialis so that even subsequent statutes need not neg

take precedence. ]

. Art, 93 ‘of the Constitution provides that provisions of treaties and
B cisions oLigErgg}j nal organisations, the contents of which may be binding
veryone, shiall have this binding effect as from the time of publication. The
fivords ‘the contents of which may be binding on everydne; érem‘generally
Braderstood to refer to the self-executing character which is required for their
I plication by Duitch Coiifts. The rights containied in the ECHR are considered
b ate-cciting by the courts and are therefore directly applicable. ~ 7

The preceding article refers to monist and dualist {(or pluralist) theoridssm C [Pursuant to Art. 94 of the Dutch Constitution, Dutch . .
the relationship between international and national law, thereby tappingai recedence to self-executing treaty provisions over domestic f:‘:rtza?illsg %“.’e
2 longstanding jurisprudential, legal and political debate. Monist "t e ity therewith, be it antecedent of posterion, atatutory of constitutional
imagine a unitary world legal system in which national and internatiohilh 'l ... But the courts have no competence to nullify, repeal or amend t}?e
have ‘comparable, equivalent, or identical subjects, sources, and substantivd) egislation in question. ‘The provision remains in force, but will not be applied.
tents’> Monists argue for the supremacy of internafional law in relati eeme o
national Taw. Ti~ its “classical formulation, monism asserts that all™achivii
states is regulated by the superior international law. Thus the so-called ‘dor
affairs’ of a state are not affairs unregulated by international law, but’ rithe pie
affairs which a state has exclusive competence to regulate pursuant to and R [ The earlier] reticent attitude of Dutch courts towards the ECHR has changed
internagional law, ~ - oo T ' T }“mte dramatically during the 1980s. The statistical survey recently given by Van
Dualist theories distinguish between the system or public order of internationd j ' Diji shows a considerable increase of references to the ECHR. The percentage of
law and of national law. Fach has ‘its own distinguishable subjects, distingui A ases, howevef, in which the Supreme Court has found a violation of the Con-
structures and processes of authority, and distinguishable substantive contenf . f‘BZl;Ll:;raem:;ﬁsismauf (t‘;‘]n g‘glr_lage of 9%). When confronted with a conflict
Thus the subjects of international law are only states, its sources lie only in treatiésg i Court tendIs) to cil?:r;r(r)wenf it b Rijirrlld ?Optrgzlf Ig[n of Dutch law, the Supreme
and custom made by states, and its content involves only relations betwgen sta ifferent from its original mear}llirg;g an%:l from tﬁe ‘;rni‘;imrt‘ifpf‘lftatmﬂ_ o
Neither international law nor national law can. per se create of invalidate th ; -inserting a new principle into Dutch law derived from (he treaty praction or br
other. Of course a state may by its own custom or national law adopt rules’9 ¢ lreaty provision. ...
international law as the law of the land, through practices and theories 6 ualist theories are illustrated in the practice and constitutional norms of
pveralof the states described below. e e o

_Case—law

incorporation, transformation, adoption and so on.
Hans Kelsen has stressed the different perspectives on institutions and wotl

values and order that these two theories express: '

: BRUNO SIMMA ET AL.

... It may be that our choice . . . is guided by ethical or political preferences. A ' THE ENFORCEMENT dFquﬁggﬁiﬁggiiﬁ%mig}%%E%%

person whose political attitude is that of nationalism and imperialism may be inB.C . o
inclined to accept as a hypothesis the basic norm of his own national law. A 254 - Conforti and F. Francioni (eds.), Enforcing International Human Rights in
person whose sympathy is for internationalism and pacifism may be inclined to Domestic Courts (1997), at 107

accept as a hypothesis the basic norm of international law and thus proceed from -/
the primacy of international law. From the point of view of the science of law, it Our review of the jurisprudence of German courts on international human rights

is irrelevant which hypothesis one chooses. But from the point of view of polit---, will probably leave the observer with mixed feelings. On the one hand, the
ics, the choice [between dualism and monism] may be important since it is tied - implementation of human rights treaties and customary humah rights law 1;1 the
up with the ideology of sovereignty. y 1 g@_@ﬁ_legﬁl@gérfcom sined with the extensive jurisdiction and broad powers of

Ieview available t'dutv-ﬁgjﬁd'iéiér}‘f,'ivohld offer a good starting-point for German
o [ 0 takeanactive part i the formadion ofan extensve body o cas e on

5 All quotations in this Note are taken from Myres McDougal, ‘The Impact of International . e
7 1w L.
Jorg Polakiewicz and V. Jacob-Foltzer, ‘The European Human Rights Convention in Domestic Law’, 12

National Law: A Policy-Oriented Perspective’, 4 5. Dak. L. Rev. 25, (1959} at 27-31. .
6 Principles of International Law {1952), at 446, quoted in McDougal, supra n. 3. Hum, Rts. 1..7. 65 (1991), at 125.

S
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international human rights. The demand of the Bundesverfassungsge f International Law on Japanese Law
eral Constitutional Court] to pursue an interpretation in favour of puli
national law . . . grants German courts further possibilities to apply inee

human rlghts 1nd1rectly in thelr ]urlsprudence Unfortunately, howevey,.

ct o

: ency of the courts to ignorearguments based on international human rights law

courts are generally reluctant to adjudicate on the basis of international
ights law. Iapanese courts often restrict their interpretation to the Japa-
0 nstltunon, 1gn0r_‘g arguments based on 1nternatronal human rights law.

utes explicitly reqiiire the consideration of international human rights
Why do German courts apply international human rights norms g
part at least, practical reasons can explain this reluctance of German cous

irendency of the courts to summarily dismiss arguments based on international
rights law

e courts tend to dismiss arguments based on international human rights
without detailed analysis of their substance. The courts often interpret the
* nese Constitution and then en apply the same reasonrng__‘__ a comparable provi-

ights't treaty Japanese courts, assume that the meaning, scope, and
| rights p rovisions under 1nternat10nal human rights law are the
onstltutlon Accordingly, if a governmental
e Japanese Constitution, it is automatically
ar_d_e_d as lawful under international human rights law as well.

legal education and practical training of lawyers and judges.
2. Some courts may have difficulties in obtaining German translatigg
3. Access to the texts of international norms sometimes proves.
difficult. .

The most plausible explanation for the reluctance of German courts to con
international hu?ﬁ':i"ﬁ'ﬁ?ﬁts norms in their case law. however seems to be th
reaching prime facie parallelism of some inter

"tutional _ and stat ory rights. ‘Whenever Cou

srmply on the bas1s of a constrtunonai or statutory provis

e e

.. To justify restrictions of human rights, the courts have preferred to rely on
L) eral, seem convinced, thﬂt the German lega}l e . the familiar Japanese concept of ‘public welfare’ rather than the international
i of protection for individual rights gliat teed fernatio) cepts of ‘national security, public order (ordre public), public health or
human rights law could hardly offer any improvement. Thus, it is not surprrs
that courts often refer to international human rights only in the way of sta
briefly that the application of these rights would not lead to a different result in
specific case. Judgments of the European Court of Human Rights which foun
violation of the Convention by German authorities have proved that this genera
assumption is erroneous. In the long run, these decisions had quite considerabl
impact insofar as they changed the general attitude of German courts towards the
European Convention. . . .

secondary literature. ,

' Reluictance of the courts to find violations of international human rights law

. In recent years, more and more individuals and attorneys have come to
nvoke international human rights law, particularly the International Covenants
on Human Rights, before the courts. Yet, the courts have so far applied the ICCPR
. directly in only a few instances. Occasionally, the courts have used international
- human rights law as an aid in the interpretation. of domestic law to hold in favour
: oﬂi‘ individual-whohad.intoked it.

YUJI IWASAWA, INTERNATIONAL LAW, HUMAN
RIGHTS LAW AND JAPANESE LAW: THE IMPACT OF
INTERNATIONAL LAW ON JAPANESE LAW

(1998) at 288-306

(d) Japanese courts and the practice of judicial restraint

. Japanese courts are highly restrained in judicial review and generally
TBLQCL@QH t to invalidate legislation on constltutlonal grounds. Even when Japanese
courts sympathize with the plalntlff they hesitate to find a government action to
be unconstitutional, preferring instead to dispose of the case by statutory
interpretation :

- In the ﬁve decades since the enactment of the Constitution, statutes have
been found to be unconstltutlonal on only ﬁve occasions.

A. The Relationship between International Law and Japanese Law

Internatlonal law is accorded high formal authority in ]aRan, both treaties and
customary international law have the force of Taw anEf overnde ‘statutes, even 1f thé,
statutes were enacted later in tlrne

- [RRETON .
E i
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2. Revision of Domestic Law in Accordance with International Law
(a) Revision of domestic law upon ratification of treaties

Since treaties have the force of law and override domestic laws in Japan, Wl'h A
Japanese Government decides to enter into a treaty, itf@mm@ 15 effdl
bring Japanese law into conformity with the treaty. . . . Thus, upon ratificagi§
‘fréaties, Japanese law significantly improves.through revision of laws, The
conspicuous such changes have occurred in the area of human righs
treatment of aliens and women.

AR ey g O RO B,

K.D. EWING, THE HUMAN RIGHTS ACT AND .-,
PARLTAMENTARY DEMOCRACY

62 Modern L. Rev. 79 (1999)

The UK Human Rights Act 1998 ... represents an unprecedented transfe
political power from the executive and legislature to the judiciary, and a'f
mental re-structuring of our “political constitution’. As such it is unquestioti
the most significant formal redistribution of political power in this country

N

1911, and perhaps since 1688 . . ..

The nature and extent of incorporation

The Human Rights Act 1998 does not incorporate the ECHR into domestic law |
the way that-the-Eiifopean Coffiriunities Act 1972 incorpor  Tieaty
"Rather what it 'd6&57is"to give effect to certain provisions of the Convention afig)
some of its protocols by providing that these so-called ‘Convention rights’ are|
have a defined status in English law. There is no question of the Convention rigl
in themselves ‘becoming part of our substantive domestic law’: rathier, certal
defined provisions of thie Convention énjoy a defined legal status. The terms of the
Convention which are given effect to in thi§'way by section 1 of the Act are afti
2 to 12 and 14, as well as articles 1 to 3 of the First Protocol and . . . articles 1 an
of the Sixth Protocol. The major omissions here are articles 1 and 13, of the:
Convention, the former providing that “The High Contracting Parties shall secure
to everyone within their jurisdiction the rights and freedoms defined in Section’t;
of [the] Convention’; and the latter providing that ‘Everyone whose rights and:
freedoms as set forth in this Convention are violated shall hiave an effective remedy’

before a national authority’. There was little objection to the omission of article s

which was properly excluded on the ground that it was an inter-state obligation.»»

In giving effect to Convention rights in this way, by section 2 the Act also directs:

the courts to have rega_ra to the jurisprudence of the different enforcement and
supervisory bodies in Strasbourg. For this purpose the Act refers expressly to the

12. Interpenetration of International and National Systems

2an Court of Human Rights, the European Commission of Human Rights,
Je Committee of Ministers. As we have seen, the Commission and the Com-
f Ministers will have been abolished or removed from questions of adjudi-
y the time the Act comes into force, though the jurisprudence of these
s will continue to be relevant. It is to be noted, however, that the courts are
ed simply to take into_account the jurisprudence of the Strasbourg bodies,
e not bound by it, and that the government rejected an amendment in the
hich would have imposed the stronger obligation. .. . o
fact remains that the Convention is meaningful only because of the prin-
of interpretation developed in the case law, and the decisions on points of
tance, issues which are of universal application. As a text the Convention is
ningless without the jurisprudence, as is true of any other legal text: to sever
urisprudence from the treaty is like severing the limbs from a torso. But what-
the reasons for refusing to be bound by Strasbourg jurisprudence, it'shisuld be
that the Rature and extent of judicial power under the Act are greater than
ibe realised. Convention rights are now free standi'né and autonomous (even if
tisubstaniive’) rights of British law which the judges are empowered to develop
Sthey wish, guided but unconstrained by the Convention jurisprudence.
at this in fact confirms is that . what we have incorporated is not the Euro-
' ion on Muman.Rights, but a number of principles which happen to
cluded ntion. We have something much closer to a distinctively
sh-Bill of Rights than is sometimes imagined: not perhaps in terms of the
ucture of the rights themselves; but certainly in terms of their interpretation
jind application, with British judges having the same [un]‘fetter’[ed] (the word is
iord Browne-Wilkinson’s) - discretion as their counterparts in Canada and
felsewhere. '
i :
tutory interpretation
The first way by which the Convention will impact upon domestic law is through
gbligations in respect of statutory interpreta ection 3. This provides

that_‘so far as o do s0°, mary

le to do so’, both primary legislation and delegated [sub-
y
ompatible with Convention rights. . . .

e S h .
gislation are to be read and given effect to in a way which is
- Parliament has also been careful to point out in section 3, however, that the

: dl_lty of construction which it embraces docs.not ‘affect the validity, continuing
- OReration or enforcement.of any.incompatible primary legislation’. No¥ do&s it
Affect the continuing operation or enforcement of any incompatible subordinate

le_gislation ‘if primary legislation prevents removal of the incompatibility’.
- But what happens if legislation—primary or subordinate—is incompatible with
onvention” Tights, and it is not possiblé 't construe the former to meet the
demands of the latter? “The answer lies in section 4 which empowers the courts to
ﬁ%% ]Eim'ﬁfﬁfi_ﬁﬁfﬁ'f 'incg,_r&p‘{[_i‘ﬁ?th)}“ﬂf’[Diééﬁéé'idn of secondary legislation
itted. : :
The power to grant a declaration of incompatibility is limited to_the higher
courts:~+Fhe-duty-to-consttie lgislation to comply with Convention rights is
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one which in conirast.is imposed on.all cousts. The granting of a decl,
lnconlpatlb lity is discretionary > a..mismatch’ has been’ Totimg
government resisted. an. amendment that it should be m (fataf}‘rf graph
declaration of incompatibility has ‘no operatmr coercive effect’, ang ¢
_prevent either party relymg on, or the courts

does not affect the vahdlty, continuing

Thls in 1tself may serve to ensure that there is little incentive for lrtlgants

where they have lost under legislation which may infringe a Convention right
which the lower court has no authority to determine. It is in any event unclg
this stage whether there would always be grounds to appeal where a case ha ;

Convention rrghts

Liability of public authorities o
The second way by which the Act gives effect to the Con tion is by i imposing

B s

obhgatron on public authorltles to comply.with ,Canmtmgm ghtsg‘kan oblig
Wthh is directly enforceable in the courts. Section 6 provides that it is unlawful‘
a pubhc authority tg acl, in.a way. which.is incompatible with one 6rifiSie_of;

Lhdedy

anventlon rights, with a ‘public authority’ being widely defined to includ
‘c’ourt a tribunal which exercises functions in relation to legal proceedings; and ar
person certain of whose functions are functions of a public nature. The definitigf

is fluid and open ended. . . . But the intention clearly is that they should applyQ
central government (including executive agencies), local government, the pol
immigration officers, and the prison service, as well as to others. One of the mg:

difficult questions under the Act relates to the inclusion of courts &d tribund

o

“within the deﬁmtron of a pub lic authoru;y The prec1se meanmg and 1mphcat10n ,

of this are unclear

According to the Lord Chancellor, the government ‘believe that it is right as”
matter of principle for the courts to have the duty of acting compatibly with the
Convention not only in cases 1nvolv1ng other public _authorlties but also'in deve

R et

oping the common law in decrdmg cases between itizens’. But what does thi

“inéar; given the government s belief (hat full hotizontal effect’ would be ‘a step:

too far in a Bill which . . . is designed to allow the Convention rights to be.invoked

in this country by people who would have already a case in Strasbourg’, and given

also the rejection by the Lord Chancellor of the view that the courts will be

required to legislate by way of judicial decision ‘whenever a law cannot be found-

either in the statute book or as a rule of common law to protect a convention
right’? The answer it seems is that Convention rights may be relied upon in
lit_ikgationvbetween private partie but cannot themselves be the basi

‘_g;t),gn So althotigh a worler distiissed ot 4 feasdn incompatible “with the Con-
vention Jmay not sue his or her employer for breach of 4" Convention right,.the
“worker in questronwrnay be able to sue for wrongful dismissal, claiming tnat a
dlsmlssal for a‘reason 1ncompat1ble With'a @ Conventlon rlght 18 wrongful

R e hanldt
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have seen, section 4 of the Act permlts the courts to declare an Act of
ment to be incompatible with Convention rights, though they are required
enforce and apply it until such time as the legislation has been amended.
vernment considered but rejected the option of giving the courts the power
aside an Act of Farhament believed. to. be incompatible with Convention

hecause of the importance the Goyernment attaches to Parli fary sov-
ty’. The ‘White Paper continues in powerful and convmcmg terms, as

In this context, Parliamentary sovereignty means that Parliament is competent to
make any law on any matter of its choosing and no court may question the
validity of any Act that it passes. In enacting legislation, Parliament is making
decisions about important matters of public policy. The authority to make those

Concern was expressed that to permit the courts to set aside Acts of Parliament

ould confer on the judiciary a general power over the decisions of Parliament’,
enid ‘would be likely on occasions to draw the judiciary into serious conflict with

liament’. Crucially there ‘is no evidence to suggest that they desire this power,
Wior-that the publlc wish them to have it

So why give the courts the power to rule on the compatibility of an Act of

liament with Convention rrghts? How can this be reconciled with the authority

the mandate? The answer is that it is open to the government to decide how to
leal with the decision of thie” courts; "anid 10 refuse to take steps to rernedy t"he

e

4 comjgatlglhty if it deems approprlate to do so. This after all is the posrtlon

oy i,

urrently with decisions of the European Court of Human Rights which-do ot
hange domestic law but require amendmg leglslatron, which the government

 cannot be compelled 6 iitroduce and Parliament cannot be compelled to pass.

ut although these are weighty and logical considerations, we should be careful
bout distinguishing form from substance, principle from practice. As a matter

IR g

fconstrtutronal legahty, Parliament may well be sovereign, but as a matter, of

asfoften ibeen observed that r pect for human. rlghts ‘begins and ends at hOme
hat international: orgamzatrdns ave:little’ more than'a: catalytic or:intéfmediary -
On the basis of the preceding-descriptions:of states’ relatlonshxps to-international |

1ghts norms; how satrsf'actory have >the efforts"of eaeh.of the states‘been _

e facto preference for applymg domestrc constrtutronal rather than it
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