Part C turns to an examination of the international organizationg embg
developing, monitoring and enforcing the rules and standards of the humg, #

movement whose character and evolution were explored in Part A, The ipy ”’ _ {3 . ' tiOIlS an d
diy fhic Need for International Institu

of organizations by the movement has been among its most striking and’; o

ant features. None of the institutions' discussed in Part C.existed bef = . 1
the Second World War. o th? a tih eiI' Challenge to NOtlonS Of SOVeI' elgnty
n aj fi“]

Neither Part A nor Part C can fully exclude the other and become
compartment. Norms and institutions are too intricately and fundamenty] i
nected. For example, several UN organs necessarily figured in Chapter 3% 4;
sion of the development of the UDHR, ICCPR and CEDAW, as well as in Chi
4’s discussion of the ICESCR. They did so because standard-setting, the grany
achievement of the human rights movement’s first half century, began wj
these new international institutions-—drafting by the UN Commission on
Rights, for example. Similarly, the materials in Part C, though stressing in
tions’ role in implementation of treaties, necessarily involve thejr lawr-m,
powers as well through their interpretive comments on treaty texts and. < .
dispute-resolving decisions by international committees or courts that rest: Miierials explore the more developed and complex institutional arrangements,
such texts. _

Nonetheless our concerns here sharply change. These new chapters logk
institutions as such: constitutional structures, processes, functions, powers, Abgh
all, the chapters are concerned with institutions’ role in elaboration, implemen
tion and enforcement rather than standard-setting.

Part C examines intergovernmental and hongovernmental organizations, bof]
universal and regional in scope, whose work involves primarily internati
human rights. Inevitably its materials pose broader issues about internatio
organizations or institutions in general, whatever their fields of specialization,
analogy to Part A is pertinent, There Wwe gave some attention to characteristics_ off
international law as such, as essential background to the study of internationall
human rights norms. Here too we give brief attention to characteristics of intery
national organizations as such.

Chapter 7 brings into discussion some broader characteristics of internation
institutions. The remaining Chapters 8-11 in Part C start with the UN Chartef.
human rights organs (or bodies), continue with treaty organs, move to region
human rights organizations in Europe, the Americas and Africa, and conclud
with nongovernmental human rights organizations.

A. SOME BASIC NOTIONS

ht for nongovernmental organizations, the international institutir:)ns an‘d
ps examined in Part C were created by multilateral treaties or derive their
ority and legitimacy from decisions taken within the framework of those

that, say, provides only for periodic meetings of states p.?trties to exchange
s on certain matters or to draft conventions to be submitted to states for
ification. .
The principal treaties relevant to Part C—the UN Chgrter, the ICCP.R hand its
Optional Protocol, and the treaties creating the three r'eglona.ll human rights sys(i
ms—cach creates a distinctive human rights regime involving both norms an

wers, To one or another extent, that regime (or orgar}ization) tak(?s on a life of
own. It will have one or many of such attributes as its own ofﬁmals, st.aff aﬁld
udget. Despite its pervasive links with the states parties creating it (par;les tt }?t
re directly represented in the membership of many Chartelj organs such as the
N General Assembly or the UN Commission on Human Rights), the. reglmﬁ I?r
rganization can be meaningfully considered separeftely from those parties (un ike,
ay, the ‘rudimentary’ form of organization d-ESCI‘lbt:fd, above). If in some major
F-respects it depends entirely on the states parties’ “will’ as expre.ssed in voting or
‘other forms of decision-making, in other major respects the regln}elorganlzatlon
possesses autonorny, Thus a regime organ like the UN Con‘am_lssu)n on I-.Igmall
P Rights or the European Court of Human Rights becomes 2 51gmﬁ'cant pa\rt.1c1pamf
in international relations, expanding on the traditional 1nternzl1t10nal system o
Sovereign states and qualitatively changing the nature of intern::l.tlonal_la“v and hf;s.
There follow excerpts from the Table of Contents of a leadlgg t'reatlslf): on the
subject that suggest one framework, a formafl t){pol.ogy, for. thl.nkmgha out t ]e]:
constitution and operations of international institutions. It indicates how muc
choice states have, how many possibilities are before th'em', wl'}en they negotiate
about the original form or the reform of multilateral institutions. The excerpts

' A word about terminology. The authors’ text in ‘organization’. On the other hand the Human Righ
this book uses the terms ‘erganization’ and “instity- Commiittee created under the ICCPR, a treaty orge
tion’ more or less interchangeably. Excerpts from  or body (interchangeable terms), would not readily
writings by other authors included in this book may,  within such a meaning of the term. Some schola
however, attach particular meanings to one or the  view the term ‘institution” as suggesting a richer an
other term. For example, some scholars of inter-  more complex and autonomous entity that go
national ‘organizations’ view that designationasindi-  beyond the form of a rudimentary organization t}.;at :
cating possession of specific legal attributes, such as imerely organizes states within a loose cooperatl

juridical personality and capacity to sue. From this  framework. There is indeed little agreement.
perspective, the United Nations is the paradigmatic
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4. Vote by correspondence
5. Alteration of votes cast
E. Conditional Voting
Chapter Seven. Financing

Chapter Fight. Legal Order

IL Constitution

C. Amendment of the Constitution

IIL. Decisions of the Organizations
A. Internal Rules

1. Rules on the functioning of the organization

B. Externai Rules
1. Recommendations

2. Declarations
3. Conventions

Chapter Ten. Enforcement

IL Supervision of the Implementation of Rules

A. Supervision by Other Members Acting on their Own Account
B. Supervision by or on behalf of the Organization

I11. Official Recognition of Violations

V. Sanctions
A. Sanctions by the Organizations

3. Suspension of representation

7. Expulsion from the organization

8. Sanctions through other organizations
9. Military enforcement

B. Sanctions by the Other Members
: C. Sanctions against Individuals

D. Enforcement within the National Legal Order
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NOTE

( aé‘ set forth
B¢ ganizations tha

formal distinctions between tW(Z) categories of inter-
t figure in the following chapters.

ire i ber of international
. mental Organizations: By far th.e la‘rg'est rllun:) o fonationa
fi-Gover estéblished and governed by mdmduabFehpd unde I order to
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s e dassfiec ao FOTH: the Tnternational Committee of the Red Cross
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eptal tasks [SChg;?ning governmental tasks.] There is no generally recog

{‘ : fzati international
ékample of perforn vernmental organizations. In a sense, 1n
¥t definition of non-go

. c: izations. .
e mter?zzt;(;?:sl'lAOLg?rillei::t)ional organization i? ch.aractelt;lzec_ltgz

B Governmental Organ ation o'r as a public international organization, when i eld
vernmental Ofgamsztate aéreement. With very few exceptions. . . . the rﬁq::lnzhe
jblished by an mter' expressed in a treaty. This treaty 1s usually calle -
patate agreetfﬂ :II:te 1:i)rgalpnization.' ... We noted above Ithat Sﬁme0 ;Sﬁe
- taloorganizations perform governmen(al faske. & liiz?uir;(?ses, eg
Vﬂt n;:fgrnmental organization is established for a commercial p

a feogd ite. . ..
_]'al'thing an-d exlri(;lt::i(;:ﬂoofrls:rtzlﬂo more than fora where States CO?;E:;:
viost internationa i) gmany international organizations ,have.some got o
P ... [Bu factu? Y Though [such organizations’] autonomous &

fiental power of their own. . '.d.ley b lod to a general recogaition that inter-

Bt 15 till limited in number, . international law.
Ve still l_1m1 izations have their own legal personality under in . tional
tional organization ch create the internati

Together with the States.they form the subjects whi
itlegal order.

IR sanies -

i .
opstitution

| EEN NORMS
T ON RELATIONS BETW
COMMEN AND INSTITUTIONS

agirie a human rights system consistin A
'gf of declarations, treaties a.nd cu_stornar)}(1 aw. that s,
t;rgéns dealing with human rights issues, the organ:

;gld regional human rights organs. We
fion” of norms in these different entities.

. Simply imagining a human rights system s
b tions and processes makes clear how pro
movement would be. Only state governments
available to meet the need for stamdard—settmg;d e
implementation and enforcement of norms; anbl. c:1 tionf !

one hopes that most states would take their oblig

izations’, i Bedjaoui (ed.),
? “The International Organizations’, in Mohammed Bedj
Prospects (1991) at 67.

solely of the rules or principles’growing
; we ‘assume away the UN
er treaties like the ICCPR,

do away entirely with the ‘institutionaliza-

horn of its intergovernmental institu-

foundly different the human rights
and state institutions would be

for the development, monitoring,
lution. Of course

eriously, acting consist-

International Law: Achieverents and
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ently with their treaty obligations through their own equivalent Constityfy
norms or through specific internalization of treaty norms (see Chapter 12) )._ [
also knows, however, that no state will so act all the time, that many state 4 ‘

persistent and serious violators, and that a number among them will e ‘l
brutal and systematic abuses. From the international perspective, humgy,
norms would be freely floating rather than anchored in any international-‘m
dependent for their effectiveness on the willingness of one or many treaty %
to apply pressures to delinquent states. Whatever the inadequacies of &y
international human rights institutions, in such imagined circumstanc'es;‘a

party to the basic treaties that commits serious violations would have muck &

INIS CLAUDE, SWORDS INTO PLOWSHARES
. (4th edn., 1984), at 6

) d rstand that international agencies are prqducts not of the aspir-
: un : tanding outside of and above international politics, but. o.f the
ol sl Statesmen operating within the arena of international politics, is
pe felt by :hat international organization is a functional response to the
qle fafc :;he modern state system, an organic development rooted .in the
e he stem rather than an optional experiment fastened upon it. For
of the S'gﬁs fact, the issue of whether we should have international organ-
pEer ore me;ningful than the issue of whether urbanization_s:hould
i 'ﬂrlm r?ovision of more extensive public services and the‘ imposmoq of
ot overnmental regulations. One recognizes international organiza-
ia];(')i?:lecfive modern aspect of world politics, a relatively recenF growth., but
o ﬁ 1d trend. Particular organizations may come and go, but international
t‘flbh? . as a e;leric phenomenon is here to stay. The collapse of 'the League
\ lzauo'llled aln?ost automatically to consideration of the nature of its replace-
& t'a(::::lssimilar failure by the United Nations mig%]t be expected to pr?ic'luce Lhi
. tion. A sense of history provides the basis for the understanding tha
o | organization has become a necessary part of the system for dealing
g r'la:u;;::tiongal problems, and that ‘to organize or not to organize’. is no lqnger
::I;f. question for statesmen or a useful one for students of international

The problem is compounded in the light of a distinctive feature of the'elhf'(z) -
ment of international human rights norms. States parties to a human rightggﬁ-
lack the usual material incentives (as exist in, say, a trade or establishment tr
to act against violator state Y. The violation consists in Y’s abuse of its own ¢j
Why should state X invest its energies in trying to persuade state Y to sto
conduct? It would generally be foolish to assume that sustained inquiry into
abuses, let alone serious pressures and sanctions against Y, would originate jnix %
other states parties, which at most might suspend economic or military aid to
delinquent state (see Chapter 13). The inquiries, debates, threats and pressu
international organizations may persuade Y to more serious thought. '

It should then be no surprise that the traditional defences by states of so

eignty and domestic jurisdiction are asserted today more strongly against ons.

; -.; The problems confronted by international organizations may l:ve ;:;:)d;i
fito two categories: constitutional problems—the prob_lzmsh '0{, :lrllee;r tional
'ganizations, and substantive problems—the prob}ems 14./11‘ W i.'c he O gre]ated
ions are designed to grapple. The first group consists of interna hr}ila the, related
the management and functioning of the organizations, wblle cond
includes external issues requiring solution. Const_1tut'10nal problems ar(:) e
ioned by the establishment of internati?nal }«l:)rgamz'atsmns; substantive pr
re ions for the establishment of such agencies.
r(;itf)lfv:‘f;:: s::‘ll:ﬁnift-e the dividing line between these two cla}sses of pro(;)lemls) lmni)sf
¢ in logic, it is not so in practice. The nature and intensity of worl CFIE) ethe
etermine the nature and scope of organizational efforts, e'xnd ther_eby el rclle ¢
onstitutional problems which emerge. Decisions‘ concerning the 1nter1ila 1;’.&';1
pmerit of international agencies are inevitably 1nﬂuen§ed by externa 113310 e
-~ considerations, and, conversely, the solution of substantm? pohtical_ pro etlln ”
. affecied by the degree of constitutional development achieved by internatio
organizations. The two problem areas cannot be divorced. o e a balance
" One of the major tasks of twentieth-century statesmanship is fo stri aek fance
between obsessive concern with institutional problems—whlch makes in -
national organization’ an end in itself, and .excluswe concentrfdlt;)n utPc;n
substantive issues of current world politics'—wilnc}ll n.eglects the building o
instituti aratus for international relations. . ..
ﬂdf‘.l“la;f liStllilslélﬁiﬁlalf;lf Pstatemen to be reminded that they cannot -expect

tion—than against standard-setting as such. Through its collective acts
decisions—ranging from the holding of a debate, investigative missions and reso
lutions, or the imposition of sanctions to physical intervention—the institut
can inflict serious costs on the delinquent state. It becomes the bridge betwee
states (the very creators of international norms) and the norms themselves. It ca
make those norms ‘real’. : ;
All the intergovernmental institutions and organs examined in Part C reflec
this tension or contradiction. States create institutions that, to one or anothe
degrée, are meant to influence their behaviour or discipline them. Much depen
on the institution’s architecture—its constitution and processes, its modes 6
decision-making such as majority vote or consensus, its powers. In state$
decisions about architecture lie some of the most acerbic fights and deep
divisions in the human rights movement. X
The following readings raise basic questions about international institution
that recur in specific institutional contexts in the later specialized chapters.
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of sovereign equality is also contradicted' in pracglcgel;yeggz

werfu! states fo constitute themselves into an in te
ithe 00T B onsistently by the formal heads of secretariats, commis
pucd for 70 Ace.representatives of less important states. Membershq?f
Jeguncis tﬁaﬂ ar'c: and issue. It almost always includes :[he delegates 0
flers with 0P n' Britain, France, West Germany, India, and, 1.ncreas—
oxs 0 'Of I'al:r)las t)o which these states belong. But it may also mclude
: nlllzit:t)ates if the country in question happgns to bf’ sahel:nt ;:)1
.tesmf‘slsn":eden Singapore, and Tanzania have played inner-elite roles
t;f(:;l;em the United Nations.

inciple

unless they are treated, to some degree, as ends in themselves,

in-orga

NOTE

The excerpts from Ernst Haas stre
the processes and powers of an i

Chapter 8's materials on the UN
Rights.

ss the issue of control by one or 4 fey; &
nternational organization. That issie
General Assembly and Commission op/!

Pk

.. nizations share a certain marginalit?' .wi'th respect ;:10 thc? ct01:
uoflﬁl. orga 1 politics. Few foreign policy initiatives d_epen on in :11
§in :mt.em?ltlonfa pthe:ir success. States risk little by investing symbohc Uly
o ‘}cl’ror anizations; the core of one’s foreign Pohcy remains
ograims o}f Sll(incrffe help is provided by the: orgzjlmzatlon.s. In ‘ lrlnost
ien if e .fcom a symbolic investment in organizanonal_ act.lon will no
oo resulltl 1‘0 ch later. Foreign policy relies on nonorganizational meanit
pericnced WA mtl;lan on institutionalized multi-lateral efforts. There are, 0
gréate‘r eXt‘zﬂt large and small states. Immediate benefits can acerue from.a
- o keeni og eration for the losing side in a war; ambitious ec_onomlcc;
il PealCel'{eeptlnghnri)cal assistance projects are sources of prestige ag‘

ment and s nationals; a country beset with refugees benefits imme ﬁl,l

i fOI‘ﬂoile Zl aid; ever; the superpowers may benefit from a success
fom el';- crisis: escalation. The great lines of foreign Pol}cy, how.everi
E'itlt()]:nt;;lr‘fa‘]rf;l and gradually influenced by what goes on 1n internationa
n - .
iz);tions. ' ‘ :

[T

ERNST HAAS, WHEN KNOWLEDGE IS POWER’
(1990), at 57

All international organizations have a hetero
differ in size, military power, population, iF
industrialization. The members also differ greatly from one another in theg

to which they are permeable—that is, subject to being ‘penetrated’ economig
culturally, and politically by their stronger neighbors. '

Most organizations have their own ‘superpower’ capable of playing a h
monic role if it chose to do so. All organizations (except those of Fasteri
! Western Europe) count democratic, totalitarian, and authoritarian governm
among their members. Even organizations that

geneous membership. Their mep
resource endowment, and ‘degreg

follo | - ‘ ’ institutions as
ij‘folllcwing- article by David Kennedy talks of the ‘move’ toward institu

i tress the
ito:the understanding of modern international law.‘ These extc\‘:tlr]g);cls1 Ss; ress the
Orx;;:}éx dual, even contradictory positions of ‘statfas “.nth Fespe}:]ciChotheY wutions
tates pa;rtiesmake the treaty that creates the institution in w

It usually takes the form of higher financial contri

llle one halld, a (!ec]slon to ].Ei A - i I ame tlnle t]les‘ remain SOUCIElgIl, autOIlOIIlOuS S[ateS that carn becOllle the ObIECtS

- - i s.
contributions from 25 percent of the budg strates some of these dilemma

organizational programs. On the other hand, the United States had been signally: 4 LR

unsuceessful in translating its Superpower status into consistent influence over the ol
content of programs,

decades except in organizati
of weighted voting.

In addition to disproportionate influence due to. financial prowess or voting
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d the contemporary humanitarian law of armed conflict, shatter

HENRY STEINER, INDIVIDUAL CLAIMS IN A WORL N s an

D For most states, these treaties represent more aspiration than
MASSIVE VIOLAgigE%:SVggﬁTMﬁgkgﬁ?OR THE HUM n? Izlfllfgitrzei'dec;is are not embedded in but, to the contrary, tower above

= ur. Their stance is deeply critical, their aim tra.n'sformau_ve.
in Philip Alston and J. Crawford (eds.), The Future of UN Human Righig viou ] Uaman righs organs] are inevitably sensitve to th}S - o
Honitoring 19 (2000), at 19 i ’ uon]a] t it generates. Relative to, say, [government institutions] in st.ates
b e | and democratic traditions, they often enjoy only precarious
ﬂ;iﬁ Their room for bold decision-making is correspondingly

[ This article examines the significance of individual complaints before the

Rights Committee under the Optional Protocol to the ICCPR, examined js : . dup ¢ for decision-making that criticizes and regulates state conduct.
ter 9. The following excerpts address international human rights. ingtj 3 :aas far greater degree than in national contexts, international human
generally.] ' i af

t formidable differences in culture and tradition that have

- onfron : .
rgans ¢ ts between the proponents of universalism and of cuitural

e 0 argumen

[The structure of the Human Rights Committee], like that of many of
human rights institutions, was problematic from the start. The burst of el
the idealism and imagination that generated treaties and created theiy implipiem
ing organs necessarily pushed the architecture of international instituti;
novel directions. The architects could have found no adequate and conyifl
models to realize the novel goals of the young human rights regimes, The jzé
tions had no necessary character, no traditional form or functions. Their stru
could not be derived from some self-evident or reigning theory of interig
law or institutions—in the way, for example, that the institutions of a state: ngey
become democratic might naturally reflect tried and valued notions such
separation of powers. -
The architecture was rather invented to fit the moment, to express thie’

f , promises between divergent viewpoints and draw into the treaties as many
as possible. Hence the different treaty institutions, as well as the UN organsipio

‘ vided for in the UN Charter, had a contingent character that distinguished: i
'l from most norms of the treaties. As times changed and new situations devels{ig)

Reyery threshold and to this day, the humar% rights movellfnent }}1;15 1nev1;gbiit§
Wnited antagonistic claims based on concept}ons of soverelgnty._ ow? cOou d s
s coexist with the then-reigning conceptions of state soverelgﬁty. fr have
ire of the state, and the content of that protean concept as well as o bat od
ike domestic jurisdiction and autonomy, 2Ehemselves undergone substa
- If century of this movement? o .
haz;g:o(r)l‘;esruglgee?tid in PartYA of this Chapter,. international organizations with
of elaboration, implementation, application and' enforce(:ment p(})lse tl)ssue,s
ite sovereignty in the most acute form. Thf{y can 1nfieed cut to the on;_,
r their ultimate power be to order military intervention or to Impose con 1B
15 on needed loans that restructure parts_of a loc.al economy. Her(li(fe Part
an appropriate context in which to consider the issues more bro.a y.h
onetheless, the basic ideas in Part B will be familiar from earlier ¢ aPtﬁrs
imining the normative content (and disputes the1.‘eover) of the human rlgh ts
ment. Indeed, those chapters could not have avo.lded them. In. one or another
_:l_neanings or incarnations, the notion of sovereignty inserts itself into m?;y
e diverse topics in this coursebook. The introdu_ctmn in Chapter T to in :
nal law inevitably considered the clash between mterl'latmnal regu a}t\l/?'n al?t
governments’ internal control of their polity—cases like Chatl:‘m or zn?‘gz ()il
hools in Albania, for example. States’ arguments based on sovereignty provide

there was little reason to reconsider the rules against torture, discriminati
censorship, but much reason to reconsider the adequacy of institutions. Y
The structure and powers of these institutions were serious matters, for
treaty organs could readily be understood to threaten states more than the 1o
themselves. Ratification of a treaty that declared human rights norms could/}
advantageous to a state unlikely to honour its commitments. That state now:
mally participated on the side of the angels in a developing international. di
course, and in a relatively costless way. A profound cynicism, a contempt dire
not only to the content of the norms but also to their inefficacy, informed maijj
such ratifications. Anchoring norms in institutions, however, raises the cos
joining. Institutions make rights more effective by threatening or taking a
that may lead a state to comply. Institutions with real power cut to the bonc9)
sovereignty. No wonder that intense fights over the provisions creating the nés
institutions became the rule.

- . - International law has long stated many norms that grow out of state cond_u?z
and correspond closely with most states’ interests and behaviour (diplomatl
immunities, exclusive territorial control, rules of navigation). But huran right
instruments, together with related international law developments such as peace

apter VII of the Charter (Chapter 8); supranational regional o.rgamzatlons :s 11;
rope that appropriate former economic, political and human rights prerogative
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uld always Eeﬁxed meaping, N0 natural. ex‘tent1 tmoent on its own
R ncre Slml]zgv:rse::n two states, each may baste lisx:(]):ild entail accepting
| utes . d a fixed conten jes of State
_ c ty ha . daries o
that ‘sovereign : ines the boun
B AssuIming al rule which determ . . Such
— erial ¥ lar State'.
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bjective subm

of the state (Chapter 10); claims of internal ethnic ‘autonopy
determination (Chapter 15); and-changing notions of interna] goui
independence or interdependence in an era of globalization, free tragd
lated markets (Chapter 16). ,

Consider at the outset brief comments of several scholars about the i
this notion in contemporary inter B

Malanczuk® notes that the origin of the modern theory lies in intep
ings of theoristg like

be the commands of,
sovereignty later came to be useds;

on 0

Bodin and Hobbes. Originally used to descri
within a state (internal sovereignty),
as well the relationship of the ruler towards other rulers or states (exte

eignty, a continuing deep concern of international law). He suggests th
‘sovereignty’ should be replaced by ‘independence’,

ts O

R

_ . IGNTY:
‘In so far as Sy, STEPHEN KRASNER, Sl?ggIl:IESY
means anything in addition to ‘independence’, it is not a legal term with 3 ORGANIZED HY
meaning but a wholly emotive term Everyone knows that states are po (1999),at 9

i is
abuseit... in which the term sovereignty
Brownlie* states that: -

national legal, and Westphalian

. ays
. our different w '
identifies interdependence, inter

RLSILC

ly used: domestic,
quality of states represent the basic constitutional doctrin,

- the law of nations, which governs a community consisting primarily of
having a uniform legal personality. If international law exists, then the dyna;
of state sovereignty can be expressed in terms of law, and, as states are equal any

have legal personality, sovereignty is in a major aspect a relation to othé( st
(and to organizations of states) defined by law.

bstic sovereighity

. . . 1 .

- tivene
, : nization and effec

- mestic sovereignty, the organy’ itical analy

Om.esulc Sr([)lost irgnportant question for POhtt‘rcjl enjoye
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- .. i g rpational leg

(1} 2 jurisdiction, prima facie exclusive, over a territory and the permanenf:: sarily related to inte

population living there; (2) a duty of non-i sive”

jurisdiction of other states;

customary law and treaties on the consent of the obligor,

He describes the principal corollaries of states’ sovereignty and equality a

oty
ndence sovereign
. has become commonpk

contemporary discourse it ded by globalization. S

Riite sovereignty is being €ro authority.
. -tz;;‘;;:algly B:rith questions of cont?i,e;\;); i

e flow of goods, persons, pollutar;ts, v;reignt:)’-

I ‘has been described as a loss of 50

sovereignty) and self-determination (inter
definition in an arbitral decision to the effect that sovereignty ‘in the relatid
between States signifies independence: independence in regard to a portion o
globe is the right to exercise therein, to the exclusion of any other States, tl
functions of a State’, Sovereignty thus implies freedom of action by a state.
I, argues Koskenniemi, this or any agreed-on definition of sovereignty had:
clear, ascertainable meaning, then ‘whether an act falls within the State’s legitima

nal sovercignty). He quotes a class

or the lack thereof, is
phalian sovereignty.
d still be unable to contr

ilﬂterdependence sovereignty,\'\‘rest
lated to international legal or

éjuidical equal by Otll]er flt?t:lzlr)lorder movements do not imp
ted 1r
s own borders. Unregula
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i ich would be a vi
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1 i n lose control o
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hd be able to exclude external actors.

3 Peter Mal.anczuk_, Akehurst’s Modern Introduction to International Law (7th edn., 1997}, 17-18.
¢ Ian Brownlie, Principles of Public International Law {4th edn, 1990), Ch. XIII, 287.

* Martti Koskenniemi, From Apology to Utapia: The Structure of International Legal Argument {1989),C

d with

ss of political auth'or-
sis, but the organiza-
d by the state are not

ace for observers to note thalct1
uch analysts are concerne

The inability to regulate
deas across territorial bound-

ot practically or loglc_allz(1
A state can be recognize

ol movements across
ly that a state 18
Jation of Westphal—
still be recognized
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o o BRI o - : - : help suffering humanity, However, the
_ e 2T M b he right and the duty to - . L

The?ft}r gi;c;(:;: 'Séf:ngogéiquzfzzs?;l feserved commitment ¢ ¥ 4 the OAU remained extremely sensitive to any undermining of their

Lo can‘benoge A b e P e B e e o e s - .ot only because it was their final defence against the rules of an
o e he, Hagtr y g S : 1d, but also because they were not taking part either in the decision-

s by the Security Council, or in the monitoring of their

- 1§the human rights mdvement ‘one which tias ces

* involving ‘an. inhiefent- ‘totalitarianisi’? . Hasthe : _ ‘ btation. o
i -agreéreiit-about the aiithentic putposes of social life’; thereby le ) i §-that the debate on the concept of interference in internal matters
. of state sovereignity?- h ‘ ;ﬁrwfrom finished, as several questions required exact answers. Among
et cE L B the questions of where aid stopped and interference began; what lines
25, drawn between the humanitarian, the political and the economic; and
cence was valid only for weak or weakened States. In any case, mterfe‘r—
internal affairs could only take place with the consent of the State in

RS IAMET

state sovereignty within the United Nations in connection with UN peacekoa® . . . .
and other activities, and in connection with the NATO military interventjo} % iumar, Foreign Minister of Singapore:

Yugoslavia {(examined at pp. 653-62, infra). | BIN%: United Nations must work within the framework of the state system. ... It

Il nothing its Members did not expressly allow. Its basis was the principle of
B i1 equality of all its Members. It also stressed the concomitant principle of
Piniterference in internal affairs,

et, those premises were now under assault, he continued. Two forces—

Eac.h year the UN General Assembly I_‘nolc!s 2 ‘general debate’, in the coutsal sssures of a truly integrated world economy and the end of the Cold War—
which world leaders reflect on the major issues of current concern. Dum}nﬁ fi ¥impelling change. Neither force was adequately understood. Globalization
1999 debate questions of sovereignty, intervention and interference in- dofieiy ‘

: : : o R 1d the very notion of statehood and government as they had so far been
affairs were extrer.nely prominent. The following excerpts, descriptions (rat fed. The essential function of any government was to govern and provide
than direct quotations) of the comments at the debate, are taken from UN

8 ic goods and services to its citizens within its borders. But in a globalized
releases. omy, national borders no longer encompassed sufficient territory to function
If-contained economic units. Financial geography and economic geography
Kofi Annan, United Nations Secretary-General: S er coincided with political geography. The challenge facing sovereign states
: no longer one of interaction with other states. The real challenge was now
n each state, forcing a reconceptualization of the very idea of government and
fehood, and requiring a change of mindset that would be difficult and painful
ichieve, What was required was an unprecedented and qualitatively new kind of
tinational cooperation calling for redefinition of what constituted ‘states’ and
dtional interests’. For that kind of international cooperation to take root, it must
U¢:shown to be superior to any other political alternative.

was here . . . that the interplay of globalization and the post-Cold War inter-
fiitional order complicated matters. The Cold War had imposed identities that
scended nationalism. Its end provided an opportunity to seek reassurance and
Abdelaziz Bouteflika, President of Algeria: ' : - ew identity in real or imagined ethnic nationalisms. The resulting proliferation
States and the lack of a clear organizing principle had made international
iboperation problematic. Unfortunately, the reaction to this mismatch between
fcconomic and political geography had been a new protectionism and xenophobic
fhationalisms— oz, where a country felt strong and confident enough, a new kind of
aterroriality in which strong states tried to project their national laws and
tandards beyond their boundaries. There had, of course, been regional responses

VIEWS OF GOVERNMENT LEADERS

State sovereignty was being redefined by the forces of globalization and intefi
cooperation ... The State was now widely understood to be the servant of 58
people and not vice versa. At the same time, individual sovereignty had beg
enhanced by a renewed consciousness of the right of every individual to co

his or her own destiny. Those parallel developments did not lend themselv
simple conclusions. They did, however, ‘demand of us a willingness to think a
about how the United Nations responded to the political, human rights
humanitarian crises affecting so much of the world . . . :

He did not deny the right of the public opinion of the northern hemisphe a
denounce the breaches of human rights where they existed, and the Unit l

7 “The Future of Statehood’, 32 Harvard Int'l L. J. 397, 404 (1991). .
® Taken from UN Press Releases GA/9595 (20 September 1999}, GA/9606 (24 September 1999), 3“‘_’ GAlg
9608 (25 September 1999). a
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in many events of the last decade. ... [References to such events
e International Criminal Tribunals for Yugoslavia and Rwanda and the
ion concerning the extradition of Pinochet].

lysts agree, Mr. Annan’s own stance is a reaction to his
he head of peacekeeping in Rwanda, when more than
slaughtered as the Security Council withdrew United

to this need for a new kind of cooperation. But relying on regionalis
than a stopgap in a globalized world created latent instability.

Iy oa
A

ain extent, ana.

: o experience as t
[T]raditional concepts of security were woefully inadequate to meet th;e' ! I;iﬁxgeople were
lenges faced by humankind. ‘More and more, we in the international c’n__ . ' rces.’
are being faced with the conflicts within States’, he said ‘not betWee‘nor o arguie that Mr. Annan has merely blessed a ‘given’ of the political climate
States as in the past’. Rather than State rights, State interests, State sovefe()'r growing importance of human rights to the United Nations and many
international community now had to grapple with the defence of the—j' i3 members. This was most evident in the Security Council’s overwhelming
good’, the protection of ‘rights beyond borders’ and intervention to pro. G?o two weeks ago of a resolution condemning NATO's air strikes as illegal
safeguard humanitarian ideals and objectives. To that end he proposed ;nt s that the Security Counci! had not authorized them. Only Namibia
of the traditional preoccupation with the security and sovereignty of the Sr <ia and China, the co-sponsors of the motion, in arguing that Serbia’s
serious consideration on the emerging concept of ‘human security’, y -+ of its Albanian minority was essentially an internal matter.

Surin Pitsuwan, Minister for _Foreign Affairs for Thailand:

t
nan’s doctrine, predictably, has won praise from the burgeoning human

ommunity. But others argue that though well-intentioned, it is naive,
and likely to increase tensions and paralysis within the Security

S HQUESTION D o o
B at least one close adviser to Mr. Annan worries that intervening to save

uropeans (albeit Muslims) in Kosovo, after having ignored even worse
1 in Rwanda and elsewhere, leaves the United Nations open to charges of
¥ive morality and double standards. Others argue that in a world with some 40

ion refugees and displaced people, Mr. Annan’s stance risks stretching United

ns resources to unbearable limits.

o
' o e

The UN Seéfetary-.Cen'eia] calls for a Wiﬂiilénesé tothmkane .

peeches and articles last year, Mr. Annan ... signaled his growing anxiety
the violations of rights occurring in Kosovo. Nation-states are not going to
ppear, he wrote in the journal ‘Humanitarian Intervention’. Respect for the

mental sovereignty, territorial integrity, and political independence of states’
temain a ‘cornerstone of the international system’. Nevertheless, he said last
Midimer in Rome, the principle of sovereignty cannot provide ‘excuses for the
h scusable’. The United Nations charter, he reminded people in England last
¢ “was issued in the name of “the peoples”, not the governments, of the United

ISN’T SO SACRED ANYMORE
New York Times, April 18, 1999, p. 4WK

N ]
At the century’s last session of the Commission on Human Rights, Secret
General Kofi Annan of the United Nations unveiled a doctrine with prof(;
implications for international relations in the new millennium. The air.s
again:st Yugoslavia, he said on April 7, showed that the world would.no'loh‘g
permit nations intent on committing genocide to ‘hide’ behind the United Nation
charter, which has traditionally safeguarded national sovereignty. Jite
The protection of human rights, he said, must ‘take precedence over concern
state sovereignty’. ‘As long as I am Secretary General’, said Mr. Annan, the Un
Nations ‘will always place human beings at the center of everything we do”. Th
was not the Secretary General acting alone. He was, he acknowledged,~0ﬂl
embracing an ‘evolving’ international norm. He also acknowledged that -usi
force to protect human rights poses ‘fundamental challenges’ to the: U
Nations. . LS
In fact, an erosion of sovereignty when it conflicts with human rights standards}

-And for Europe, the question of appearing indifferent to repression and brutal-
ty was especially evocative. Even Germany, which since World War Il has resisted
¢ use of force to solve political problems, did not want to end the century by
ppearing cold toward an echo of the atrocities it caused 60 years ago. Paraphras-
ng Foreign Minister Joschka Fischer of Germany, the diplomat said the decision
¢ lor Germany was between ‘no more wars’ and ‘no more Auschwitzes’. It, like the
est of NATO, chose to go to war this time.
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NOTE . with over time through the developing practice of UN organs. Apart

'n:iating the creation of a Commission on Human Rights, the Charter did
out the measures that it envisaged might be taken to give effect to one of
sz-principal purposes, listed in Article 1(3), of promoting and encouraging
for human rights. The General Assembly was empowered to ‘discuss any
< or any maters within the scope of the . .. Charter’ (Article 10) and to
studies and make recommendations for the purpose of ... [inter alial
Jin the realization of human rights’ (Article 13). Neither the type of
hor the ways in which they might be prepared were spelled out. Nor was it
at, if any, limits applied to the type of recommendations that might be
o the task remained of working out the relationship between the trad-
heines of state sovereignty in paragraphs (1) and (7) of Article 2 with the
tionalist spirit of Article 1 and the later human rights provisions.
W&o critics have stressed that the Charter did not give the Assembly or other
i ans the power to make authoritative interpretations of these or any other
1s.-In Watson’s view, ‘as a result, the power of autointerpretation still
s with individual states’." Each state, when addressed by a UN organ (other
e Security Council acting under explicit powers), would then decide for
it~ hether or not the matter raised was part of its domaine reservé {domestic
iction) and thus off limits to the UN under Article 2(7). The overwhelming
ty of commentators have rejected this analysis, and have instead argued that
e General Assembly must have the power to interpret its own mandate,
Wliiding the implications of Article 2(7); (2) a teleological approach should be
od in interpreting Article 2(7) in the light of the (developing) purposes-of the
Wfoanization (Article 1); (3) the resolutions of the UN and other bodies have
¥l¢.clear that a narrow interpretation is to be given to Article 2(7); and (4) as
ftiinate matters of international concern, human rights cannot reasonably be
B ricterized as being exclusively an internal matter.
Fover the course of more than half a century, UN organs have systematically
ed the scope claimed for the domestic jurisdiction ‘defence’. The early case of
ith Africa was critical. Although Article 2(7) was invoked in many diplomatic
inges and public statements by a variety of states.in the late 1940s and early
10505, apartheid led to a major breakthrough. A special Commission on the Racial
tuation in the Union of South Africa appointed by the General Assembly in 1952
nduded that Article 2(7) prohibited only ‘dictatorial interference’, a phrase
Mterpreted as implying ‘a peremptory demand for positive conduct or
®hstention—a demand which, if not complied with, involves a threat of or
Jecourse to compulsion . ... Article 2(7) referred ‘only to direct intervention in
e domestic economy, social structure, or cultural arrangements of the State
Concerned but does not in any way preclude recommendations, or even inquiries
Conducted outside the territory of such State’.!! The Commission’s report gave rise
extensive debate, in which South Africa took the position that the General
sembly could not even discuss the subject of race relations in that country. Only

Consider the following comparison between Kosovo and Chechnya;é . 3

So the question arises: What is the world to make of the new docripes
thought was emerging—a doctrine that seemed, after Bosnia and-Kosb\fl'ne
East Timor, to be empowering the bulk of the world to intervene in couo
that abused their own citizens. Large parts of the world, it seemed "
embracing the idea that universal standards of human rights were puttin i
some limits on sovereignty. Betlea

But now comes the harshest test of that doctrine: Russia, a humbled sui;
power desperate to hold together its very territory, not to mention its na-ti'R
pride, in the face of international condemnation of its methods. ‘Human 't{;
arz? po reason fo Interfere in the internal affairs of a state’, Russia’s For'g
Mlnlster, Igor Ivanov, protested last week, offering the same argument that R
sia and President Slobodan Milosevic of Yugoslavia made during last s rin
NATO air war against the Serbian attempt at ‘ethnic cleansing’ in Kosm}:) ;%1
difference, of course, is that some countries are more sovereign than ot‘h P
Sheer power still counts. A

.outs.ide intervention to protect civilians in Chechnya is as unlikely as it would b
in Tibet, !)ut that does not mean Western nations are hypocritical in refrainin
from an intervention that could prove suicidal, so long as they urge Russia "
stop and think again.

COMMENT ON DOMESTIC JURISDICTION

In the human rights context, especially within the United Nations, the
perspec.tives on sovereignty have been brought into debate primarily in the o
of two issues: (1) the interplay between Article 2(7), on the one hand, and Arti‘ ]
55-56 of the Charter and provisions of human rights treaties, on the other; and
proposed action by the Security Council in response to a threat to internati
peace and security or in cases of humanitarian intervention, such as in Kosoy
1999. Article 2(7) reads: |

Nothing c.ontained in the present Charter shall authorize the United Nations &
intervene in matters which are essentially within the domestic jurisdiction of any
State . . ., but this principle shall not prejudice the application of enforcement

measures under Chapter VII, .

Although this provision does not sit easily with the undertakings in Articles ? )
56 to cooperate with the UN in promoting respect for human rights, nor with thg
explicit duties of states set forth in the human rights treaties, the tensions were le

9 : ; . i
Craig Whitney, ‘Hands Off, The No Man’s Land in the Fight for Human Rights’, New York Tinm
December 12, 1999, p. WK1,

o
! James Shand Watson, Theory and Reality in the International Protection of Human Rights (1999}, at 205.
UN Doc. Af2505 {1953), 16-22.
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rarely today does one hear even distant echoes of that extreme pog;pk
developments with respect to South Africa are described at p- 649, infry

Although regularly invoked, the domestic jurisdiction defence proy;
unsuccessful in relation to debate and recommendations about other cas
those of Vietnam in the early 1960s, Israel since the late 1960s, Chile i
and countries such as Iran and Afghanistan in the 1980s." It has been d;
assemble a wide range of governments to advance a strong defensive ingey,
{that is, a broad interpretation) of Article 2(7) that is consistent, bec
arguing for such an interpretation in their own defence have p
occasionally or frequently insisted that measures be taken against other;
states. ' H

The only significant exception in this regard has been the People’s Repy
China, which has abstained in the UN from condemning human rights yjo]
in other states of which it clearly did not approve. But even China sup
resolutions condemning human rights violations in Afghanistan, southerp;
and the Israeli Occupied Territories, and has expressed its concern aboyt
rights violations in countries such as Indonesia in the late 1990s. Recall
contemporary views about human rights, domestic jurisdiction and interve
that appear in the excerpts from the 1991 White Paper on Human Rights i
at p. 547, supra.

The end of the Cold War brought a dramatic change of policy by many
and within the UN with respect to domestic jurisdiction. For example, Polan;
insisted in 1983, when its own declaration of martial law was under scrutify
UN organs could even consider human rights questions in a particular stdte
‘if the following criteria were met: firstly, that a particular situation represente
gross, massive and flagrant violation of human rights and fundamental freeds,
secondly, that the situation represented a consistent pattern of such. violatig
thirdly, that the situation endangered international peace and security; and last]
that consideration of the situation was without prejudice to the functions:
powers of organs already in existence’."” But by October 1991 Poland endorsed
following conclusion of the Moscow Meeting of the Conference on the Huimi
Dimension of the Conference on Security and Co-operation in Europe (the C
or Helsinki process, described at p. 791, infra): -

1is unde
criticism usua
feated) T€

the Nation-

are: T

nt

The participating States emphasize that issues relating to human rights, funda:-
mental freedoms, democracy and the rule of law are of international coixcern, as-
respect for these rights and freedoms constitutes one of the foundations of the
international order. They categorically and irrevocably declare that the commit- |
ments undertaken in the field of the human dimension of the CSCE are matters ;
of direct and legitimate concern to all participating States and do not belong

exclusively to the internal affairs of the State concerned.™ '

Today the issue of domestic jurisdiction is rarely raised in other than a perfu

** Menno Kamminga, Inter-State Accountability for Violations of Human Rights (1992).
" UN Doc. E/CN.4/1983/SR 40/Add.1.
" 30 Int. Leg. Mat. 1670, 1672 ( 1991).
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ADDITIONAL READING

- UN fora. Even when raised by a state like China whose human
. ¢ criticism, a substantive debate about a resolution or other
lly takes place and the outcome (a resolution, say,
flects a variety of legal and political considerations among
1c]e 2(7) as such is not a substantial factor.

c

s i include: Bertrand de Jouvenel, Sovereignty: An Inquiry into the
kzo?gs%‘?r;lﬁ?gilnsley, Sovereignty (2nd edn., 1986); A. Milwa?rd, The Euro{rean
od( ,'State (1992); and L. Gross, ‘The Peace of Westp}llahz'i 1648—1948‘1, 1_12

20 (1948). More recent collections focusing on g_lobahzanon, .etc., and its
e ]. Biersteker and C. Weber {eds.), State Sovereignty as a Social Fj‘onstruct
Tyons a'1l1d‘ M. Mastanduno (eds.), Beyond Westphalia: State Sovereignty a.nd
5 aly Intervention (1995); R. Jackson and A. James (eds.), States in a C}fan‘gmg
3); Gunther Teubner (ed.), Global Law withffut a State (1997). Si:e allso. O’SC;é
: Tl-’le Decline of the Nation State and its Implications for Internaltlonai \I;w 1;1
i Trans. L. 7 (1997); I. Klabbers, ‘Cl_inching the Conf:ept of Sovereignty: Wimble-
1;x’, 3 Austrian Rev. Int. & Eur. L. 345 (1998); Hendrik Spruyt, n Stat
ompetitors (1994); Jens Bartelson, A Genealogy.of So?ereignty {1995). ioverelgtn yis
alt with in much of the recent literature on civil society, NGQS, and um;x}_ll arian
jon. On domestic jurisdiction, see H. Lauterpacht., International Law a};a r;_n*fm;
950); R. Higgins, The Development of International Lt:lw throug.h the P{) 1t:caf
8is of the United Nations (1963); L. Sohn, “The New International Law: Protection o
; Rights of Individuals Rather than States’, 32 Am. U. L. Rev. 1 (1982).

The Sovereign State




